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WATER RIGHTS SETTLEMENT ACT OF 1956 


WEDNESDAY, FEBRUARY 22, 1956 


Hovse or REpresENTATIVES, 
CoMMITTEE ON INTERIOR AND INsULAR AFFAIRS, 
Washington, D C. 


The committee met, pursuant to recess, at 10:20 a. m., in the com- 
mittee room, New House Office Building, Hon. Clair Engle (chairman 
of the committee) presiding. 

The CuHarrman. The House Committee on Interior and Insular Af- 
fairs will be in order for the further consideration of the effect of 
reservations on the public domain in the western part of the United 
States and the legislation relating to the authority of arid and semiarid 
States’ authority to control, appropriation, use, or distribution of water 
within their geographic boundaries under State law. 

We have with us today from the Department of Justice Mr. J. Lee 
Rankin, Assistant Attorney General, Office of Legal Counsel, and Mr. 
Perry W. Morton, Assistant Attorney General, Lands Division, David 
Warner and William Veeder, of the Water Resources Branch, Lands 
Division. 

Pending before the committee on this subject matter, in addition to 
the general inquiry which has been initiated in the full committee, we 
have H. R. 8325, by Mr. Budge, H. R. 8347, by myself, H. R. 8560, 
by Mr. Young, H. R. 9505, by Mr. Dawson, and a number of other bills 
which relate to the same subject matter. 

These bills have been referred under the rules of the committee to 
the Subcommittee on Irrigation and Reclamation, but inasmuch as the 
subject matter of this legislation relates directly to the matter currently 
before the full committee, namely, the study of military reservations 
and withdrawals on public domain lands and their effect, not only on 
the multiple use of those areas, but the water rights on those areas, the 
Chair has scheduled these measures before the full committee. 

Without objection, those bills and related bills will be considered 
before the full committee in conjunction with the general study which 
is in progress. 

If there is no objection, that will be the order of the committee. 
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WATER RIGHTS SETTLEMENT ACT OF 1956 





(H. R. 8325, H. R. 8347, H. R. 8560, and H. R. 9505 are as follows :) 


LH. R. 8325, 84th Cong., 2d sess. ] 


A BILL To recognize and confirm the authority of arid and semiarid States relating to 
the control, appropriation, use, or distribution of water within their geographie 
boundaries, and for other purposes 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembicd, That this Act may be cited as the “Water 

tights Settlement Act of 1956”. 


DECLARATION OF POLICY 


Sec. 2. In the arid and semiarid regions west of the ninety-eighth meridian 
rights to the use of water are property rights which are fundamental to the 
economie life and well-being of the American people. In view of the fact that 
the needs for water do not coincide with the location or the natural flow of the 
available sources of supply, it is recognized that rights to impound and divert- 
water and to apply it to beneficial purposes, frequently at places substantial dis- 
tances from the points of diversion or storage, are matters of paramount im- 
portance. To promote the beneficial application of the available water supplies 
in these regions it is and has been necessary that public and nonpublic entities 
be encouraged to make investments in water resource developments. Security of 
right to the use of water for beneficial purposes is essential to such encourage- 
ment, and regulating the acquisition of water rights must be orderly and with 
full regard to the need for stability of such rights if public and private invest- 
ments in water resource development are to continue on a sound basis. Neither 
the proprietorship functions of the United States derived from the ownership 
of the public lands nor the exercise of its powers relating to interstate commerce 
and the general welfare should be permitted unduly to interfere with prior 
rights to the use of water or the orderly acquisition of such rights in the future. 
For more than ninety years this policy has been recognized by the Congress and 
the acquisition of such rights under State law has been encouraged and re- 
peatedly protected by Federal legislation. Under this policy these States have 
been able to make their proper contribution to the strength of the Union, and 
twenty-seven million acres of arid and semiarid land have been brought under 
irrigation, of which only one-fourth are a result of federally assisted projects. 
It has not been and is not the intention of the Congress that Federal agencies, 
in pursuing their programs for water resources development in these arid and 
semiarid areas, shall have any prerogative to preempt the field or to cast clouds 
on the security of prior rights under State law acquired for beneficial purposes. 
Because of the fact that previous Acts of Congress have been and may be in- 
terpreted with respect to these States so as to cast clouds on such prior rights 
and to interfere with the future orderly development of water resources in ac- 
cordance with the foregoing declaration, it is the purpose of this Act: (1) to 
remove any such clouds; (2) to provide for the future acquisition of unappro- 
priated waters, navigable and nonnavigable, in compliance with State laws; and 
(3) to provide adequate protections of the Federal interests to the end that the 
Federal Government may perform its functions in a manner consistent with the 
foregoing purposes. 

DEFINITIONS 


Sec. 3. For the purposes of this Act 

(a) “Federal agency” means the executive departments and independent estab- 
lishments of the United States, and corporations primarily acting as instrumen- 
talities or agencies of the United States: 

(b) “Employee of the government” includes officers or employees of any 
Federal agency, members of the military or naval forces of the United States, and 
persons acting on behalf of any Federal agency in an official capacity, whether 
temporarily or otherwise. 

APPLICABILITY 


Sec. 4. This Act shall apply only to States lying wholly or in part west of 
the ninety-eighth meridian. 


FEDERAL INTERFERENCE WITH WATER RIGHTS PREVIOUSLY ACQUIRED UNDER STATE LAW 


Sec. 5. In the use of water for any purpose in connection with Federal pro- 
grams, projects, or activities no Federal agency or employee of the Government 
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shall interfere with the exercise of any right to the use of water for beneficial 
purposes heretofore acquired under and recognized by State custom or law 
except when expressly authorized by law and upon payment of just compensation 
therefor: Provided, That the provisions of this Act shall not be construed to 
preclude, when authorized by Federal law, the acquisition by the United States 
of such rights by purchase, exchange, gift, or condemnation. 


FUTURE ACQUISITION OF WATER RIGHTS 


Sec. 6. Subject to existing rights under State law, all navigable and non- 
navigable waters are hereby reserved for appropriation and use of the public 
pursuant to State law, and rights to the use of such waters for beneficial pur- 
poses shall be acquired under State laws relating to the appropriation, control, 
use, and distribution of such waters. Federal agencies and permittees, licensees, 
and employees of the Government, in the use of water for any purpose in connec- 
tion with Federal programs, projects, activities, licenses, or permits, shall, as a 
condition precedent to the use of any such water, acquire rights to the use thereof 
in conformity with State laws and procedures relating to the control, appro- 
priation, use, or distribution of such water: Provided, That nothing in this Act 
shall be construed to preclude the storage and release of water by the United 
States solely for the prevention of floods: Provided further, That the United 
States may acquire such rights, when authorized under Federal law, by purchase, 
exchange, gift, or condemnation: Provided further, That no right acquired under 
State law shall be enforceable against the United States if such right would be 
enforceable against the United States only because of a State law or custom which 
discriminates against the United States or denies the United States the oppor- 
tunity to acquire such rights on terms and conditions at least as favorable as 
those under which any other entity or person may acquire such rights: And 
provided further, That nothing in this Act shall be construed to permit any person 
or entity to acquire the right to store or divert waters in any national park or 
monument unless otherwise authorized by Act of Congress. 


WAIVER OF IMMUNITY TO SUIT 


Sec. 7. (a) Consent is hereby given to join the United States as a defendant 
in any suit relating to the control, appropriation, use, or distribution of water 
which is to be used for beneficial purposes when (1) the United States is or claims 
to be the owner of any right to the use of such water or is in the process of ac- 
quiring any right to the use thereof by appropriation under State law or other- 
wise, and (2) the United States is a necessary party to such suit. The United 
States, when a party to any such suit, (1) shall be deemed to have waived any 
right to plead that said State laws are inapplicable or that the United States 
is not amenable thereto by reason of its sovereignty, and (2) shall be subject 
to the judgments, orders, and decrees of the court having jurisdiction of any 
such suit in the same manner and to the same extent as a private individual 
under like circumstances: Provided, That judgment for costs shall not be en- 
tered against the United States in any such suit. 

(b) Summons or other process in any such suit may be served on the Attorney 
General of the United States or his designated representative, or on the United 
States attorney for the district in which the court having jurisdiction of any 
such suit is situated. 

(c) In the absence of the service of summons or other process in any such suif. 
the Attorney General of the United States or his designated representative is 
authorized, either in person or by writing, to make an appearance or file plead- 
ings in any such suit on behalf of the United States and thereby to subject the 
United States to the jurisdiction of any such court. 

(d) On petition of the United States any such suit may be removed pursuant 
to title 28 of the United States Code from a State court to the district court of the 
United States for the district and division within which such action is pending. 


INTERSTATE LITIGATION 


Sec. 8. Nothing in this Act shall be construed as authorizing the joinder of 
General of the United States or his designated representative, or on the United 
States relating to the rights of States to the use of the water of any interstate 
stream. 
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EQUITABLE APPORTIONMENT AND TREATY OBLIGATIONS 


Sec. 9. Nothing in this Act shall be construed to interfere with the rights of any 
State to waters apportioned under any interstate compact or judicial decree, 
or to permit appropriations of water under State law which interfere with the 
fulfillment of treaty obligations of the United States. 


(H. R. 8347, 84th Cong., 2d sess.] 


A BILL To recognize and confirm the authority of arid and semiarid States relating to 
the control, appropriation, use, or distribution of water within their geographical 
boundaries, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Water 
Rights Settlement Act of 1956”. 


DECLARATION OF POLICY 


Sec. 2. In the arid and semiarid regions west of the ninety-eighth meridian 
rights to the use of water are property rights which are fundamental to the eco- 
nomical life and well-being of the American people. In view of the fact that the 
needs for water do not coincide with the location or the natural flow of the avail- 
able sources of supply, it is recognized that rights to impound and divert water 
and to apply it to beneficial purposes, frequently at places substantial distances 
from the points of diversion or storage, are matters of paramount importance. 
To promote the beneficial application of the available water supplies in these 
regions it is and has been necessary that public and nonpublic entities be en- 
couraged to make investments in water resource developments. Security of right 
to the use of water for beneficial purposes is essential to such encouragement, and 
regulating the acquisition of water rights must be orderly and with full regard 
to the need for stability of such rights if public and private investments in water 
resource development are to continue on a sound basis. Neither the proprietor 
ship functions of the United States derived from the ownership of the public 
lands nor the exercise of its powers relating to interstate commerce and the 
general welfare should be permitted unduly to interfere with prior rights tu the 
use of water or the orderly acquisition of such rights in the future. For more 
than ninety years this policy has been recognized by the Congress and the acquisi- 
tion of such rights under State law has been encouraged and repeatedly protected 
by Federal legislation. Under this policy these States have been able to make 
their proper contribution to the strength of the Union, and twenty-seven million 
acres of arid and semiarid land have been brought under irrigation, of which 
only one-fourth are a result of federally assisted projects. It has not been and 
is not the intention of the Congress that Federal agencies, in pursuing their pro- 
grams for water resources development in these arid and semiarid areas, shall 
have any prerogative to preempt the field or to cast clouds on the security of prior 
rights under State law acquired for beneficial purposes. Because of the fact 
that previous Acts of Congress have been and may be interpreted with respect 
to these States so as to cast clouds on such prior rights and to interfere with the 
future orderly development of water resources in accordance with the foregoing 
declaration, it is the purpose of this Act: (1) to remove any such clouds; (2) to 
provide for the future acquisition of unappropriated waters, navigable and non- 
navigable, in compliance with State laws; and (3) to provide adequate protec- 
tions of the Federal interests to the end that the Federal Government may per- 
form its functions in a manner consistent with the foregoing purposes. 


DEFINITIONS 


Sec. 3. For the purposes of this Act— 

(a) “Federal agency” means the executive departments and independent estab- 
lishments of the United States, and corporations primarily acting as instrumen- 
talities or agencies of the United States; 

(b) “Employee of the government” includes officers or employees of any Fed- 
eral agency, members of the military or naval forces of the United States, and 
persons acting on behalf of any Federal agency in an official capacity, whether 
temporary or otherwise. 
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APPLICABILITY 


Sec. 4. This Act shall apply only to States lying wholly or in part west of 
the ninety-eighth meridian. 


FEDERAL INTERFERENCE WITH WATER RIGHTS PREVIOUSLY ACQUIRED UNDER STATE 
LAW 


Sec. 5. In the use of water for any purposs in connection with Federal pro. 
grams, projects, or activities no Federal agency or employee of the Government 
shall interfere with the exercise of any right to the use of water for beneficial 
purposes heretofore acquired under and recognized by State custom or law ex- 
cept when expressly authorized by law and upon payment of just compensation 
therefor: Provided, That the provisions of this Act shall not be construed to 
preclude, when authorized by Federal law, the acquisition by the United States 
of such rights by purchase, exchange, gift, or condemnation. 


FUTURE ACQUISITION OF WATER RIGHTS 


Sec. 6. Subject to existing rights under State law, all navigable and non- 
navigable waters are hereby reserved for appropriation and use of the public 
pursuant to State law, and rights to the use of such waters for beneficial pur- 
poses shall be acquired under State laws relating to the appropriation, control, 
use, and distribution of such waters. Federal agencies and permittees, licensees, 
and employees of the Government, in the use of water for any purpose in connec- 
tion with Federal programs, projects, activities, licenses, or permits, shall, as a 
condition precedent to the use of any such water, acquire rights to the use there- 
of in conformity with State laws and procedures relating to the control, ap- 
propriation, use, or distribution of such water: Provided, That nothing in this 
Act shall be construed to preclude the storage and release of water by the United 
States solely for the prevention of floods: Provided further, That the United 
States may acquire such rights, when authorized under Federal law, by pur- 
chase, exchange, gift, or condemnation: Provided further, That no right acquired 
under State law shall be enforcible against the United States if such right 
would be enforcible against the United States only because of a State law or 
custom which discriminates against the United States or denies the United 
States the opportunity to acquire such rights on terms and conditions at least 
as favorable as those under which any other entity or person may acquire such 
rights: And provided further, That nothing in this Act shall be construed to 
permit any person or entity to acquire the right to store or divert waters in 
any national park or monument unless otherwise authorized by Act of Congress. 


WAIVER OF IMMUNITY TO SUIT 


Sec. 7. (a) Consent is hereby given to join the United States as a defendant 
in any suit relating to the control, appropriation, use, or distribution of water 
which is to be used for beneficial purposes when (1) the United States is or 
claims to be the owner of any right to the use of such water or is in the process of 
acquiring any right to the use thereof by appropriation under State law or other- 
wise, and (2) the United States is a necessary party to such suit. The United 
States, when a party to any such suit, (1) shall be deemed to have waived 
any right to plead that said State laws are inapplicable or that the United 
States is not amenable thereto by reason of its sovereignty, and (2) shall be 
subject to the judgments, orders, and decrees of the court having jurisdiction 
of any such suit in the same manner and to the same extent as a private indi- 
vidual under like circumstances: Provided, That judgment for costs shall not be 
entered against the United States in any such suit. 

(b) Summons or other process in any such suit may be served on the Attorney 
General of the United States or his designated representative, or on the United 
States attorney for the district in which the court having jurisdiction of any 
such suit is situated. 

(c) In the absence of the service of summons or other process in any such 
suit, the Attorney General of the United States or his designated representa- 
tive is authorized, either in person or by writing, to make an appearance or file 
pleadings in any such suit on behalf of the United States and thereby to subject 
the United States to the jurisdiction of any such court. 

(d) On petition of the United States any such suit may be removed pursuant 
to title 28 of the United States Code from a State court to the district court of 
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the United States for the district and division within which such action is 
pending. 

INTERSTATE LITIGATION 


Sec. 8. Nothing in this Act shall be construed as authorizing the joinder of 
the United States in any suit or controversy in the Supreme Court of the United 
States relating to the rights of States to the use of the water of any interstate 
stream. 

EQUITABLE APPORTIONMENT AND TREATY OBLIGATIONS 


Sec. 9. Nothing in this Act shall be construed to interfere with the rights of 
any State to waters apportioned under any interstate compact or judicial decree, 
or to permit appropriations of water under State law which interfere with the 
fulfillment of treaty obligations of the United States. 


[H. R. 8560, 84th Cong., 2d sess. ] 


A BILL To recognize and confirm the authority of arid and semiarid States relating to 
the control, appropriation, use, or distribution of water within their geographic 
boundaries, and for other purposes 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That this Act may be cited as the “Water 

Rights Settlement Act of 1956.” 


DECLARATION OF POLICY 


Sec. 2. In the arid and semiarid regions west of the ninety-eighth meridian 
rights to the use of water are property rights which are fundamental to the 
economic life and well-being of the American people. In view of the fact that 
the needs for water do not coincide with the location or the natural flow of the 
available sources of supply, it is recognized that rights to impound and divert 
water and to apply it to beneficial purposes, frequently at places substantial dis- 
tances from the points of diversion or storage, are matters of paramount im- 
portance. To promote the beneficial application of the available water supplies 
in these regions it is and has been necessary that public and nonpublic entities 
be encouraged to make investments in water resource developments. Security 
of right to the use of water for beneficial purposes is essential to such encourage- 
ment, and regulating the acquisition of water rights must be orderly and with 
full regard to the need for stability of such rights if public and private invest- 
ments in water resource development are to continue on a sound basis. Neither 
the proprietorship functions of the United States derived from the ownership of 
the public lands nor the exercise of its powers relating to interstate commerce 
and the general welfare should be permitted unduly to interfere with prior rights 
to the use of water or the orderly acquisition of such rights in the future. For 
more than ninety years this policy has been recognized by the Congress and the 
acquisition of such rights under State law has been encouraged and repeatedly 
protected by Federal legislation. Under this policy these States have been able 
to make their proper contribution to the strength of the Union, and twenty-seven 
million acres of arid and semiarid land have been brought under irrigation, of 
which only one-fourth are a result of federally assisted projects. It has not been 
and is not the intention of the Congress that Federal agencies, in pursuing their 
programs for water resources development in these arid and semiarid areas, 
shall have any prerogative to preempt the field or to cast clouds on the security 
of prior rights under State law acquired for beneficial purposes. Because of the 
fact that previous Acts of Congress have been and may be interpreted with respect 
to these States so as to cast clouds on such prior rights and to interfere with the 
future orderly development of water resources in accordance with the foregoing 
declaration, it is the purpose of this Act: (1) to remove any such clouds; (2) to 
provide for the future acquisition of unappropriated waters, navigable and non- 
navigable, in compliance with State laws: and (3) to provide adequate protections 
of the Federal interests to the end that the Federal Government may perform its 
functions in a manner consistent with the foregoing purposes. 





i 
a 





wesdineani 


WATER RIGHTS SETTLEMENT ACT OF 1956 7 


DEFINITION 


Sec. 3. For the purposes of this Act— 

(a) “Federal agency” means the executive departments and independent estab- 
lishments of the United States, and corporations primarily acting as instrumen- 
talities or agencies of the United States ; 

(b) “Employee of the government” includes officers or employees of any 
Federal agency, members of the military or naval forces of the United States, 
and persons acting on behalf of any Federal agency in an official capacity, 
whether temporary or otherwise. 


APPLICABILITY 


Seo. 4. This Act shall apply only to States lying wholly or in part west of 
the ninety-eighth meridian. 


FEDERAL INTERFERENCE WITH WATER RIGHTS PREVIOUSLY ACQUIRED UNDER STATE LAW 


Sec. 5. In the use of water for any purpose in connection with Federal pro- 
grams, projects, or activities no Federal agency or employee of the Government 
shall interfere with the exercise of any right to the use of water for beneficial 
purposes heretofore acquired under and recognized by State custom or law 
except when expressly authorized by law upon payment of just compensation 
therefor: Provided, That the provisions of this Act shall not be construed to 
preclude, when authorized by Federal law, the acquisition by the United States 
of such rights by purchase, exchange, gift, or condemnation. 


FUTURE ACQUISITION OF WATER RIGHTS 


Sec. 6. Subject to existing rights under State law, all navigable and non- 
navigable waters are hereby reserved for appropriation and use of the public 
pursuant to State law, and rights to the use of such waters for beneficial 
purposes shall be acquired under State laws relating to the appropriation, 
control, use, and distribution of such waters. Federal agencies and permittees, 
licensees, and employees of the Government, in the use of water for any purpose 
in connection with Federal programs, projects, activities, licenses, or permits, 
shall, as a condition precedent to the use of any such water, acquire rights to 
the use thereof in conformity with State laws and procedures relating to the 
control, appropriation, use, or distribution of such water: Provided, That noth- 
ing in this Act, shall be construed to preclude the storage and release of water 
by the United States solely for the prevention of floods: Provided further, That 
the United States may acquire such rights, when authorized under Federal law, 
by purchase, exchange, gift, or condemnation: Provided further, That no right 
acquired under State law shall be enforcible against the United States if such 
right would be enforcible against the United States only because of a State 
law or custom which discriminates against the United States or denies the 
United States the opportunity to acquire such rights on terms and conditions 
at least as favorable as those under which any other entity or person may 
acquire such rights: And provided further, That nothing in this Act shall be 
construed to permit any person or entity to acquire the right to store or divert 
waters in any national park or monument unless otherwise authorized by 
Act of Congress. 

WAIVER OF IMMUNITY TO SUIT 


Seo. 7. (a) Consent is hereby given to join the United States as a defendant 
in any suit relating to the control, appropriation, use, or distribution of water 
which is to be used for beneficial purposes when (1) the United States is or 
claims to be the owner of any right to the use of such water or is in the process of 
acquiring any right to the use thereof by appropriation under State law or other- 
wise, and (2) the United States is a necessary party to such suit. The United 
States, when a party to any such suit, (1) shall be deemed to have waived any 
right to plead that said State laws are inapplicable or that the United States 
is not amenable thereto by reason of its sovereignty, and (2) shall be subject 
to the judgments, orders, and decrees of the court having jurisdiction of any 
such suit in the same manner and to the same extent as a private individual 
under like circumstances: Provided, That judgment for costs shall not be 
entered against the United States in any such suit. 
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(b) Summons or other process in any such suit may be served on the Attorney 
General of the United States or his designated representative, or on the United 
States attorney for the district in which the court having jurisdiction of any 
such suit is situated. 

(c) In the absence of the service of summons or other process in any such 
suit, the Attorney General of the United States or his designated representative 
is authorized, either in person or by writing, to make an appearance or file 
pleadings in any such suit on behalf of the United States. and thereby to sub- 
ject the United States to the jurisdiction of any such court. 

(d) On petition of the United States any such suit may be removed pursuant 
to title 28 of the United States Code from a State court to the district court of 
the United States for the district and division within which such action is 
pending. 

INTERSTATE LITIGATION 


Sec. 8. Nothing in this Act shall be construed as authorizing the joinder of the 
United States in any suit or controversy in the Supreme Court of the United 
States relating to the rights of States to the use of the water of any interstate 
stream. 

EQUITABLE APPORTIONMENT AND TREATY OBLIGATIONS 


Seo. 9. Nothing in this Act shall be construed to interfere with the rights of 
any State to waters apportioned under any interstate compact or judicial decree, 
or to permit appropriations of water under State law which interfere with the 
fulfillment of treaty obligations of the United States. 


[H. R. 9505, 84th Cong., 2d sess.] 


A BILL To recognize and confirm the authority of arid and semiarid States relating to 
the control, rg thy wenn use, or distribution of water within their geographic 
boundaries, and for other purposes 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That this Act may be cited as the “Water 

Rights Settlement Act of 1956.” 


DECLARATION OF POLICY 


Sec. 2. In the arid and semiarid regions west of the ninety-eighth meridian 
rights to the use of water are property rights which are fundamental to the 
economic life and well-being of the American people. In view of the fact that 
the needs for water do not coincide with the location or the natural flow of 
the available sources of supply, it is recognized that rights to impound and divert 
water and to apply it to beneficial purposes, frequently at places substantial dis- 
tances from the points of diversion or storage, are matters of paramount im- 
portance. To promote the beneficial application of the available water supplies 
in these regions it is and has been necessary that public and nonpublic entities 
be encouraged to make investments in water resource developments. Security 
of right to the use of water for beneficial purposes is essential to such encour- 
agement, and regulating the acquisition of water rights must be orderly and 
with full regard to the need for stability of such rights if public and private 
investments in water resource development are to continue on a sound basis. 
Neither the proprietorship functions of the United States derived from the own- 
ership of the public lands nor the exercise of its powers relating to interstate 
commerce and the general welfare should be permitted unduly to interfere with 
prior rights to the use of water or the orderly acquisition of such rights in 
the future. For more than ninety years this policy has been recognized by 
the Congress and the acquisition of such rights under State law has been en- 
couraged and repeatedly protected by Federal legislation. Under this policy these 
States have been able to make their proper contribution to the strength of the 
Union, and twenty-seven million acres of arid and semiarid land have been 
brought under irrigation, of which only one-fourth are a result of federally 
assisted projects. It has not been and is not the intention of the Congress that 
Federal agencies, in pursuing their programs for water resources development 
in these arid and semiarid areas, shall have any prerogative to preempt the field 
or to cast clouds on the security of prior rights under State law acquired for 
beneficial purposes. Because of the fact that previous Acts of Congress have 
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been and may be interpreted with respect to these States so as to cast clouds on 
such prior rights and to interfere with the future orderly development of water 
resources in accordance with the foregving declaration, it is the purpose of this 
Act: (1) to remove any such clouds; (2) to provide for the future acquisition 
of unappropriated waters, navigable and nonnavigable, in compliance with 
State laws; and (3) to provide adequate protections of the Federal interests to 
the end that the Federal Government may perform its functions in a manner 
consistent with the foregoing purposes. 


DEFINITIONS 


Sec. 3. For the purposes of this Act— 

(a) “Federal agency” means the executive departments and independent 
establishments of the United States, and corporations primarily acting as 
instrumentalities or agencies of the United States; 

(b) “Employee of the Government” includes officers or employees of any 
Federal agency, members of the military or naval forces of the United States, 
and persons acting on behalf of any Federal agency in an official capacity, whether 


temporarily or otherwise. 
APPLICABILITY 


Sec. 4. This Act shall apply only to States lying wholly or in part west of the 
ninety-eighth meridian. 


FEDERAL INTERFERENCE WITH WATER RIGHTS PREVIOUSLY ACQUIRED UNDER STATE LAW 


Sec. 5. In the use of water for any purpose in connection with Federal pro- 
grams, projects, or activities no Federal agency or employee of the Government 
shall interfere with the exercise of any right to the use of water for beneficial 
purposes heretofore acquired under and recognized by State custom or law 
except when expressly authorized by law and upon payment of just compensa- 
tion therefor: Provided, That the provisions of this Act shall not be construed 
to preclude, when authorized by Federal law, the acquisition by the United 
States of such rights by purchase, exchange, gift, or condemnation. 


FUTURE ACQUISITION OF WATER RIGHTS 


Sec. 6. Subject to existing rights under State law, all navigable and non- 
navigable waters are hereby reserved for appropriation and use of the public 
pursuant to State law, and rights to the use of such waters for beneficial pur- 
poses shall be acquired under State laws relating to the appropriation, control, 
use, and distribution of such waters. Federal agencies and permittees, licensees, 
and employees of the Government, in the use of water for any purpose in con- 
nection with Federal programs, projects, activities, licenses, or permits, shall, as 
a condition precedent to the use of any such water, acquire rights to the use 
thereof in conformity with State laws and procedures relating to the control, 
appropriation, use, or distribution of such water: Provided, That nothing in this 
Act shall be construed to preclude the storage and release of water by the United 
States solely for the prevention of floods: Provided further, That the United 
States may acquire such rights, when authorized under Federal law, by purchase, 
exchange, gift, or condemnation: Provided further, That no right acquired under 
State law shall be enforceable against the United States if such right would 
be enforceable against the United States only because of a State law or custom 
which discriminates against the United States or denies the United States the 
opportunity to acquire such rights on terms and conditions at least as favorable 
as those under which any other entity or person may acquire such rights: And 
provided further, That nothing in this Act shall be construed to permit any person 
or entity to acquire the right to store or divert waters in any national park 
or monument unless otherwise authorized by Act of Congress. 


WAIVER OF IMMUNITY TO SUIT 


Sec. 7. (a) Consent is hereby given to join the United States as a defendant 
in any suit relating to the control, appropriation, use, or distribution of water 
which is to be used for beneficial purposes when (1) the United States is or 
claims to be the owner of any right to the use of such water or is in the process of 
acquiring any right to the use thereof by appropriation under State law or other- 
wise, and (2) the United States is a necessary party to such suit. The United 
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States, when a party to any such suit, (1) shall be deemed to have waived any 
right to plead that said State laws are inapplicable or that the United States is 
not amenable thereto by reason of its sovereignty, and (2) shall be subject to 
the judgments, orders, and decrees of the court having jurisdiction of any such 
suit in the same manner and to the same extent as a private individual under like 
circumstances: Provided, That judgment for costs shall not be entered against 
the United States in any such suit. 

(b) Summons or other process in any such suit may be served on the Attorney 
General of the United States or his designated representative, or on the United 
States attorney for the district in which the court having jurisdiction of any 
such suit is situated. 

(ec) In the absence of the service of summons or other process in any such 
suit, the Attorney General of the United States or his designated representative 
is authorized, either in person or by writing, to make an appearance or file plead- 
ings in any such suit on behalf of the United States and thereby to subject the 
United States to the jurisdiction of any such court. 

(d) On petition of the United States any such suit may be removed pursuant 
to title 28 of the United States Code from a State court to the district court of the 
United States for the district and division within which such action is pending. 


INTERSTATE LITIGATION 


Sec. 8. Nothing in this Act shall be construed as authorizing the joinder of 
the United States in any suit or controversy in the Supreme Court of the United 
States relating to the rights of States to the use of the water of any interstate 
stream. 


EQUITABLE APPORTIONMENT AND TREATY OBLIGATIONS 


Sec. 9. Nothing in this Act shall be construed to interfere with the rights of 
any State to waters apportioned under any interstate compact or judicial decree, 
or to permit appropriations of water under State law which interfere with the 
fulfillment of treaty obligations of the United States. 

The Cuatrman. Mr. Rankin. we are very glad to have you here 
with us this morning, and your associates. We are interested in what 
position, if any, the Justice Department now has with respect to this 
particular legislation; and, if you have no official position at the 
present time with reference to this particular legislation, we would 
be interested in any light you can throw upon the present status of 
the law so far as it relates to the application of State water laws in 
the West, where mililtary or other reservations on the public domain 
have occurred. 

Do you have a prepared statement, Mr. Rankin ? 

Mr. Rankin. No, I do not, Mr. Chairman. 

The CHatrman. Do you desire to make an extemporaneous state- 
ment at this time with reference to this legislation or this subject 
matter ? 


STATEMENT OF J. LEE RANKIN, ASSISTANT ATTORNEY GENERAL, 
OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUSTICE; ACCOM- 
PANIED BY PERRY W. MORTON, ASSISTANT ATTORNEY GENERAL, 
LANDS DIVISION; AND DAVID WARNER AND WILLIAM VEEDER, 
WATER RESOURCES BRANCH, LANDS DIVISION 


Mr. Ranxty. I think I should start by answering your inquiry 
as to whether we have a departmental position or a Government 
position on this legislation, and then try to be of what help I can to 
the committee regarding the problems that are involved in it. 

The CuatrMan. We will appreciate it if you do that, and you may 
be seated, if you wish. 
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Mr. Ranxin. Thank you. I might say, first, that my name is J. Lee 
Rankin. I am Assistant Attorney General in charge of the Office 
of Legal Counsel. Work of this particular section, Water Resources 
Section, is not ordinarily under my office, and the reason that I hap- 
pen to have assigned to me that work was the fact that we did not have 
an Assistant Attorney General in charge of the Lands Division when 
I first came to the Department, and the Attorney General asked me 
if I would not undertake the job of supervising part of the Lands 
Division work, and particularly the work of the Water Resources 
Section. 

Dr. Mitter. Mr. Chairman, may I be recognized for just a minute? 
My colleague asked where Mr. Rankin was from, and I wanted to 
tell my colleague he is from Nebraska. 

(Discussion off the record.) 

Mr. Ranxrn. In view of that, and because of the nature of the 
work that I had undertaken, and the fact that so many matters in 
litigation had to be carried on, the Attorney General asked me to 
continue with that work. So I thought that you should know why 
Mr. Perry Morton, who is the Assistant Attorney General in charge 
of the Lands Division, also a Nebraska attorney, does not have super- 
vision of this particular work, and really could make no contribution. 
I hoped that he might be excused, with that explanation, if it is agree- 
able to the committee. 

The Cuatrman. Mr. Abbott. 

Mr. Assorr. If I may, Mr. Chairman, Mr. Rankin, with respect to 
the position of Mr. Morton, he does have direct responsibility for 
matters affecting Indian lands, does he not ? 

Mr. Rann. That is right. 

Mr. Ansorr. And questions arising or touching Indian lands and 
having to do with water rights under the Water Resources Branch are 
directly in Mr. Morton’s office ? 

Mr. Rankin. The policy about the water resources rights is deter- 
mined by the water resources section and applied by the Lands Divi- 
sion generally. 

Mr. Buper. Mr. Chairman, could I ask a question there ? 

The Crarrman. I think Mr. Rankin ought to complete his prelimi- 
nary statement. 

Mr. Buper. He asked that the other witness be excused, and I 
wanted to ask the question in connection with that. 

The Cratrman. I propose to take up the request as soon as he fin- 
ishes his preliminary statement. 

Mr. Buper. I will wait until the Chair is ready. 

The Crarrman. Let Mr. Rankin complete his preliminary state- 
ment first. 

Mr. Ranxrn. In regard to this matter, we have a procedure that 
was set up before I ever came down here by the prior President—I 
think it is a good procedure—whereby all of the advice that comes from 
the Government about these various proposed bills and legislation must 
go through the Bureau of the Budget and be approved for a govern- 
mental position before we can take a position in the various depart- 
ments, 

We prepare our ideas of what the position should be insofar as it 
affects our particular department, and it is then sent to the Budget, 
and upon the Budget’s approval, it is sent on up to the various com- 
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mittees and the Congress for your advice and consideration, as you may 
see fit. 

In this matter, our office has done work on it and sent it on to the 
deputy’s office. It is my understanding that it has not gone on to the 
Bureau of the Budget, but was ready to go this week, and the deputy 
was out of the city, and his assistant had to leave to go to the Inter- 
state Commerce Commission, so we have a personnel problem that 
slowed the work up. So we do not have a governmental position at 
this time on this legislation because we have no snare adit by 
the Bureau of the Budget. 

The Cuarrman. With reference to Mr. Morton, do I understand you 
to say whatever he can cover, you can cover? Is that it? 

Mr. Rankin. I feel that is true. 

The Cuarrman. Therefore, his presence here is duplication of per- 
sonnel so far as that particular aspect of the case is concerned ? 

Mr. Rankin. That is the way I feel; yes. 

The Cuarman. Now, Mr. Budge. 

Mr. Buper. Mr. Rankin, the witnesses from the Department of the 
Navy indicated to this committee earlier in the week that they had had 
some advice from the Justice Department, and took the position that 
the water on the Government reservations, military or otherwise, went 
with the land, and that the Government always controlled the appro- 
priation and use of water within any reservation, I am wondering if 
that would not be within Mr. Morton’s scope as well as within yours. 

Mr. Rankin. If he made any recommendation or gave any advice, 
it would be. We could ask him that and see whether he participated 
in that at all. 

Mr. Buper. They were referring to any military reservation, That 
includes the Indian reservations, and includes all of the national 
forests, as well as the military withdrawals. I would think that under 
your hierarchy there within the Justice Department, that would nor- 
mally fall within Mr. Morton’s field of endeavor. 

Mr. Ranxrn. Insofar as the problem of condemnation came to the 
Department, or any problems in that regard, Mr. Morton would have 
them, but he would apply the principles as the water resources section 
saw the matter in his work, But you might wish to ask him if he 
gave any advice about this particular problem. 

Mr. Buner. I would appreciate knowing, because it would seem to 
me that would fall within his category. 

The Cuarrman. You are Mr. Perry W. Morton, Assistant Attorney 
General, Lands Division ? 

Mr. Morton. That is correct. 

The Cuarrman. You may proceed. 

Mr. Morton. I have had no participation, Mr. Chairman, whatso- 
ever in the matters with which the Congressman has been concerned. 
On matters relating to the rights of the United States to the use of 
water, regardless of in what particular area of work, Mr. Rankin has 
been the supervising officer of the Department of Justice, and, to my 
knowledge, has given all of the advice and assumed all of the respon- 
sibility under the specific directions of the Attorney General. 

Mr. Buner. In other words, if the Navy Department received some 
advice from the Justice Department, it did not come from your sec- 
tion, it came from Mr. Rankin? 
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Mr. Morton. The water resources section is on the payroll of the 
Lands Division, but it works under the supervision and control of Mr. 
Rankin as an Assistant Attorney General in charge of the Office of 
Legal Counsel under the direction of the Attorney General. 

Mr. Bunce. Would the same thing be true with regard to the ques- 
tion of waters on Indian reservations and upon the national forests? 

Mr. Morton. Yes, sir. 

Mr. Bunce. If you had an inquiry, then, from the Department of 
the Interior or the Department of Agriculture, that would be handled 
by Mr. Rankin, and you would have no connection with it? 

Mr. Morton. That is true. 

Mr. Buper. That is what I wanted to find out. 

Mr. Hater. Will the gentleman yield ? 

Mr. Buper. Yes. 

Mr. Harry. Mr. Chairman, I would like to make an observation 
here. I believe Mr. Rankin stated—by the way, Mr. Rankin, how long 
have you been with this Department? 

Mr. Ranxin. Since January of 1953. 

Mr. Ha ey. I believe you made a statement just a moment ago that 
price to, you might say, receiving instructions or something from the 

ureau of the Budget, your Department would have no position on 
this matter. In other words, you would have to present it to them 
before you could come here before a committee of the Congress and 
present the Department’s position. 

Mr. Rangrn. That is correct as to any official position, yes. 

Mr. Hatey. I beg your pardon? 

Mr. Ranxin. That is correct as to any official position by the De- 
partment. 

Mr. Hater. Do you mean to tell me, Mr. Rankin, that your Depart- 
ment, called up here by a committee of the Congress, would not make 
any statement until it is cleared by the Bureau of the Budget? 

fr. RANKIN. We could make any statements to try to be helpful 
to the committee and analyze the law and show you the problems that 
are involved in any legislation, but to take an official position as to 
being for or against legislation, the procedures that are set down are 
to have the matter referred to the Bureau of the Budget for approval. 

Mr. Hatey. Who set these procedures down that the Bureau of the 
Budget has overriding power here? Where do the orders come from 
that you cannot come here before this committee, or somebody repre- 
senting the Department, and present their views ? 

Mr. Rankin. That is the President of the United States. 

Mr. Hatey. That is what I thought. 

Mr. RankIN. Not this President, though. 

Mr. Hatey. I would like to say this, Mr. Chairman: It seems to 
me that a committee of Congress should be in a position to go to a 
bureau of this Government and find out their stand on anything, with- 
out having to have it go through the Bureau of the Budget. I might 
say, in my opinion, this Department is one of the most evasive depart- 
ments in our entire Government. I have never seen us get anything out 
of them before a committee of the Congress, 

Dr. Mitter. Will the gentleman yield ? 

Mr. Hater. Yes. 

Dr. Mutter. Of course, that has been going on for a good many years, 
not under just the present administration, but under previous adminis- 
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trations. The Bureau of the Budget generally decides on policy mat- 
ters before they come up. 

We have asked for reports on various bills, and we hope to get a 
satisfactory answer from the Bureau of the Budget, but sometimes 
we do not get one, and we just disregard it and go ahead. Sometimes 
they carry a veto, and sometimes they do not. 

Mr. Hatey. Dr. Miller, do you not agree with me, though, that we 
here in the Congress—after all, did we not create the Bureau of the 
Budget? Are we now in a position, or have we reached that position 
in the Congress of the United States where we have to go back to a 
child of the Congress before we can move, or before a department can 
move ? 

Dr. Miter. I will not argue that point, except it has been done over 
the years, and that has gone back for many, many years, under which 
the Bureau of the Budget has been presumed to have been more or less 
the policy arm of the President. The Comptroller General is the arm 
of the Congress that controls the spending. And whether it is right 
or wrong, I think these men are here to try to be helpful, as far as they 
understand the law. I presume they have a tremendous difficulty in 
interpreting the intent of Congress. Sometimes we fail to spell out 
in legislation things that we intended to do, and they are subject to 
many interpretations. I would rather have a good strong Attorney 
General’s Office to deal with, as we did for a number of years, under 
OPA regulations, where we had to go to some administrator to find out 
just what the law was. His directives had the full force and effect of 
law, which was chaos and confusion, as far as I was concerned; and, 
Iam sure, the lawyers of the country. 

But I agree with you that Congress should not subordinate itself. 
If we do not like what we have now, then we ought to take steps to 
change it. 

Mr. Harry. I thoroughly agree with the distinguished gentleman 
from Nebraska. And I want to say to these gentlemen, I realize that 
you appear before every committee of the Congress, probably under 
some strain and some stress, not knowing just what policies are, and 
you certainly do not want to go beyond those things. 

But I say the method is wrong; and as far as these things having 
gone on in the past, that is no reason that they should continue to go 
on. I think it is about time that the Congress begins to reassert its 
rights and function as a legislative body and have access to the infor- 
mation and knowledge that these gentlemen have. 

I might say to the distinguished gentlemen, I have seen you both 
under questioning, and I might say that you certainly take care of the 
situation very well; that is, within the limits probably that you can go. 
I did not mean any reflection on the distinguished gentlemen individ- 
ually, but I think that the policy is wrong; and just because it has been 
the policy in the past does not make it right now. It should never have 
been allowed to happen. 

Dr. Mirier. Mr. Chairman, if the gentleman will yield further. I 
am interested in how the Navy arrived at some of its conclusions, as 
to whether they have rights to water that nullify State laws and so 
forth, where the division line is going to be, and whether it would 
take legislation to correct what seems to be a very serious situation as 
far as control of water rights, surface water rights, subsurface water 
rights, and so forth. 
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We have had disturbing testimony here from the military as to 
their rights to water, and if it is possible to solve it on any basis, I 
think it might be wise. 

The CHatrman. May the Chair dispose of this request with respect 
to Mr. Morton. Whatever he would testify to, Mr. Rankin who is 
his senior would testify to. So his presence hardly seems to be re- 
quired. Without objection, Mr. Morton will be permitted to return 
to his other duties. 

Dr. Miter. I would like to raise one question there. I am not go- 
ing to object if Mr. Morton feels he must go to his duties, unless he 
has some contribution he can make here to the problem before us. 
Because it is a serious problem as far as the committee is concerned. 
T do not blame my colleague on the right, Mr. Budge, and Mr. Engle, 
the chairman, because the request for a report on these bills from the 
Bureau of the Budget or from your Department has gone on un- 
answered for more than a year. 

This is an important problem that this committee must face, and if 
you are to be helpful to the committee, then we must have your opinion 
as to some of these water rights and the direction that the committee 
might go in order to protect State rights in the matter. 

The Cuatrman. We can take all morning discussing preliminaries. 
We would like to get down to brass tacks here. 

Dr. Mrtter. I remove my objection. 

Mr. Hatrey. I object. 

The Cuarrman. Very well, Mr. Morton will stay. 

We have Mr. Warner and Mr. Veeder. I understand you gentle- 
men deal with both lands and water in relation to land. Is that right? 

Mr. Ranxrn. They deal with water resources. They are in that 
section. 

The CHarrman. Mr. Rankin, you have stated that you cannot state 
the official administration position with reference to this legislation ? 

Mr. Ranxrn. That is correct. 

The CHatrMan. Because policy with reference to that matter has 
not been resolved yet in the Bureau of the Budget. May I ask whether 
or not you have formulated a recommendation which has gone to the 
Bureau of the Budget ? 

Mr. Ranxtn.. No, we have not. It is still in the Deputy’s office. 
We just prepare a preliminary position, and then the Deputy reviews 
that and sends it on to the Bureau as a departmental position. 

The Cuarrman. When was that done? 

Mr. Ranxrn. I do not think it has gone out of the Deputy’s office 
vet. 

The Cuairman. This legislation, in one form or another, has been 
pending since January 5, 1955, which is over a year. 

Mr. Bunce. For 3 years. 

The Cuatrman. That is the legislation pending before us now. 
Prior to that, similar legislation was in and a report requested. It 
puzzles us a little to find that this matter has moved so slowly. 

a Bupce. Will the Chairman yield to me to correct the record 
here 

The Cuarrman. Yes. 

Mr. Buper. Actually legislation of this nature has been before this 
committee for over 3 years, and the Department of Justice has never 
reported upon it. 
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Mr. Harry. Will the gentleman yield? 

Mr. Bupa. The Chairman has the time. 

The Cuarrman. Yes. 

Mr. Hater. I might inquire of the gentleman, and there has been 

nding a request to this Department to furnish a report on this legis- 
ation or similar legislation for approximately 3 years? 

Mr. Bunge. Thiat is correct. 

The Crairman. I think it is a little odd, Mr. Rankin, that the 
Justice Department had so much trouble making up its mind, but I 
assume that is neither here nor there at the present. 

We would like some enlightenment, if you can give it to us, on the 
status of the present law, that is, as you people knew it. We have 
formed certain conclusions with reference to what we think the law is,. 
which is a necessary preliminary to changing the law, if it requires 
changing. 

Our view is that the Pelton Dam case, taken in all of its implications, 
would have a disastrous effect upon the control utilization of the 
waiers in the West. As we interpret the Pelton Dam case, not only in 
its direct language, but inferences to be drawn from it, wherever the 
Government reserves property in the public domain for a particular 
purpose, thereupon the Government becomes free and clear of any 
requirement of complying with State law with reference to the appro- 
priation and use of water. 

That disturbs us because we have to transport water over long dis- 
tances in the West, and if the supply of water at the top contains an 
uncontrolled abridgment, or, to put the case another way, if the Fed- 
eral Government sitting there has the right to the water supply in 
perpetuity at its source, it becomes obviously impossible to make any 
commitments in other areas downstream, and to make expenditures on 
the basis of those commitments, because the water might be cut off. 

The West requires, because of its peculiar geography and the nature 
of its water supply, a correlated use of water from one end of the 
streams to the other. 

We regard the Pelton Dam decision as a very serious matter. 

Now, would you care to state whether or not—or put the case the 
other way, put it affirmative. Would you care to give us what you 
regard as a correct interpretation of the Pelton Dam case with a view 
to those conclusions ? 

Mr. Ranxin. I think that the Chairman’s statement of the implica- 
tions of the Pelton Dam case is generally correct, except for the effect 
that it might have on vested rights, I do not think that the Pelton 
decision has anything in it that would permit the affecting of any 
vested rights in regard to whter that accrues. 

I mean only as to rights that have not vested; the Pelton decision 
would cover those situations. 

Mr. Buper. Would the Chairman yield to me? 

The CuarrMan. Yes. 

Mr. Buper. Rights which have vested under what authority ? 

Mr. Ranxrn. Under the State law. 

Mr. Buper. In other words, if anyone has any rights under the 
State law, you feel that the law now is that they would be recognized ¢ 

Mr. Ranxrn. Of course. 
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Dr. Mixuer. I did not get the implication of Mr. Budge’s question. 
Is it to the effect that if State laws are in effect, they are recognized 
under the Pelton case ? 

Mr. Ranxrn. As I understand the Pelton decision, any rights that 
are vested in accordance with and in compliance with the State laws 
up to the moment the United States takes any action toward its own 
purposes in regard to that water, are not affected in the least. It is 
only as to the unappropriated water where the right to the use of it 
has not vested that there is any effect of the Pelton decision. 

Dr. Mitier. One other question. Would that also go to other 
States where the military may go in and have a reservation, or get a 
reservation of lands that the water has been appropriated? Then, 
in your opinion, could the military overrule those appropriations that 
have already been made of the water ? 

Mr. Ranxrn. Not at all. Those are not affected in any way, as I 
read the Pelton decision, and we have never interpreted it in the De- 
partment of Justice as affecting vested rights whatsoever. 

Dr. Miiirr. I am not a lawyer, but if that is true, it seems there 
has been a lot of noise made about whether State rights and water laws, 
vested water rights are being violated. 

Mr. Rankin. I think I can be of some help to the committee by say- 
ing some more in regard to this problem, because I think the reason 
that the Government has not come out with a position on these bills 
is that it has been trying to arrive at a solution for a very complicated 
problem. 

You have a vast amount of legislation which directs the various 
parts of the Federal Government to go out and develop certain Fed- 
eral projects, and you appropriate money by the Congress for that 
purpose. And you then tell these various branches of the Govern- 
ment to comply with the State laws, and many of the State laws are 
not drafted with the idea of having these large Government projects. 
Many of them provide that the State engineer shal] establish regula- 
tions and rules for the control and governance of every structure that 
is built on the streams. You provide in your legislation that the Sec- 
retary of the Interior shall govern the handling of these structures, the 
release of the water, the allocation of the amounts to the various recla- 
mation and irrigation districts, and the other subdivisions that have 
to handle the water in order to get it to its final use. 

Now, in the face of that, these various departments have the prob- 
lem: Who are they going to obey? Are they going to deliver up 
these structures and have the State engineer decide that water shall 
be released contrary to the law that Congress has set down? 

We have that problem almost every day in the Department of 
Justice, where a Department comes to us and says: “The State engi- 
neer wants us to do so-and-so. The Secretary of the Interior was told 
by Congress to do entirely different. How can we give up our control 
as Congress has provided for it, and let the State engineer do it?” 
: Congress has also said in the law you shall comply with the State 

aw. 

Now, for example, we have a case pending in the State of New 
Mexico in regard to a game and wildlife preserve that Congress ap- 
propriated better than a million dollars to establish. Everybody 
wanted it. It was also provided that they should comply with State 
law. So they proceeded to file with the State engineer to get the water 
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rights, because in that area you cannot do anything without water for 
a game and wildlife preserve. 

They made the filings in accordance with the State law. As you 
all know, the appropriation of water involves, first, the filing, which 
is considered in many States as a ministerial act, and then you have to 
follow up by applying it to a beneficial use. If you do not do the 
latter, you do not get the right. 

So the United States was proceeding to develop this property, and 
it had to do it in stages. Finally it got to the place where it could 
prove up on its application. In the meantime, the statute provided 
for the proof to be filed and complied with by a certain date. 

They asked for extensions from the State engineer, and they got the 
extensions, and they finally offered the proof of full and complete 
compliance to get these water rights at the end of the series of exten- 
sions. The State engineer denied the United States those rights and 
would not let us have the water, which would destroy completely an 
investment of well over a million dollars. 

The State court held that the extensions that were granted to the 
United States were invalid under the law; that we were not entitled 
to have those extensions and we had not complied with the require- 
ment of proof in accordance with State law, and we lost our rights. 

So now we are before the supreme court of the State of New Mexico 
with that very problem. And we tried to comply with the State law. 
They say we have not. So then they say we have to go in and condemn 
those rights in order to get what Congress wanted. 

Now, that is the basic problem we have in that one suit. 

In another case we have pending before the courts, the court has 
held that because we did file for rights which were originally filed by 
the State itself, that that act of filing was a waiver of whatever basic 
rights the United States had, because of its position as the Federal 
Government and, therefore, because of that we did not have a right 
separate and apart from any filings. . 

And when we did go in to get the rights perfected in that State, 
they said, “we will give you a different kind of a certificate than we 
give to anybody else that has ever come before us. This certificate 
that we will give the United States of America will be a certificate 
that will provide that if we should find at some future date that any- 
body else has a superior right, we can take your rights away from 

yOu. 

: Now, that is a project that the United States has spent over $150 
million on, and the people in the Department of the Interior have, 
as We see it, in good conscience tried to comply with that State law. 

I will give you another western State, in which it is provided that 
the date of the filing is determinative of the water rights, and in or- 
der to get your water rights, you have to go into the various jurisdic- 
tions of their State courts. We have a project there that involves 
well over 12 separate jurisdictions of the State courts in that State, 
and it is conceded by all of the lawyers that no one judge has the right 
to pass upon the water rights beyond the area of the stream that is 
within his particular district. 

So we had a lawsuit in which it was asserted that there were cer- 
tain rights on that stream and only that little portion of it. Other 
people claimed that they had a superior right to those people that were 





; 
i 
{ 
: 


ci 


Naa ee 








a 
5 
| 





WATER RIGHTS SETTLEMENT ACT OF 1956 19 


suing us in that one district, and that happened in 12 different places 
that the United States was being sued, claiming entirely ditterent 
rights. 

Tae, you gentlemen who are property lawyers know you cannot 
resolve controversies about property unless you can get jurisdiction 
of all of the people that claim a right, and then you can marshal the 
various rights and determine who has the superior position and where 
it lies. 

So, finally, over very great protests we removed that case into Fed- 
eral court, which had jurisdiction to resolve the complaints and claims 
of all the various districts, and we finally got a resolution of that 
problem. 

But it was never contemplated by some of the State laws that the 
Federal Government would be involved in the kind of problems that 
have developed in the last many years the Congress has been work- 
ing with this situation. 

The Cuarrman. Mr. Rankin, as I understand your statement, what 

ou are saying is that you found in several instances, as you say, that 
the State law does not operate with sufficient uniformity or some times 
at all, to make possible a practical solution of these problems. But 
will you agree, as a matter of principle, that in order to develop these 
large projects in the West, where we transport water many hundreds 
of miles, that it is necessary to have some uniform authority ? 

Would you agree with that general objective, whether it is in the 
State or in the Federal Government, that some law has to prevail? 

Mr. Rankxin. Yes, and I do not think that this is an insoluble prob- 
lem. But I do think that the States and the Federal Government 
need to study it and see where the inconsistencies are, and where we 
can make this thing mesh so we can live together. 

The CuHatrman. I think the answer to this is that the Federal 
Government should refuse to proceed with the construction of these 
desirable projects until the Federal officials have the necessary water 
rights in their hands. 

We had an illustration in California that was absolutely flagrant, 
in which the United States Government went out there to build the 
Central Valley project, as you well know. The Federal Government 
went to the State, which had, under its 1927 constitutional provision, 
gone out through the Department of Finance of the State and filed 
on all the unappropriated and unclaimed waters of the State. They 
had it all right in one batch. 

So the Federal Government goes to the State and says, “Now we need 
these assignments of water rights in order to implement this great 
project which would transfer huge amounts of water from the surplus 
areas of northern California, to the desert areas of the San Joaquin 
Valley.” And lo and behold, when my subcommittee went out there in 
1952 I was amazed to find out that the State of California had set 
up public hearings upon these very applications which had been 
assigned to the Federal Government for the purpose of permitting 

rotests to be made against the granting of those applications. And 

said, “Just what goes on here, anyway? Do you mean to say that 
the Federal Government has spent $500 million plus on the Central 
Valley project only to find that the applications for water upon which 
the operation of that project, according to the State water plan, is 
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en are now subject to protest by anybody who wants to come 
in 

And that, evidently, is where the case sets. 

Now, I just think that in many instances the Federal Government 
has moved without adequate precaution with reference to the neces- 
sary assignments from the States to implement the water rights nec- 
essary to effectuate these projects. But that does not mean that over 
the long haul it is not sounder to have the administration of the water 
resources of the West in the hands of the State and under State law. 
If they cannot clean up their law and get an administrative procedure 
under which these projects can be built, such as the one you have in 
New Mexico, they simply ought not to start. 

There is a good deal to be said with reference to eager beavers build- 
ing dams when they do not have any water to go in the reservoir. 

Mr. Ranxtin. Maybe I can clarify the practical problem, Mr. Chair- 
man, about that. 

In the theory of water law, you have first the declaration that you 
are going to try to use a certain amount of unappropriated water. 
Then you have to go ahead and apply it to beneficial use before you 
ever get any perfected rights. 

Now, if ey get all kinds of documents in which they purport to 
give them the first, they never can get the second, a vested perfected 
right, until they have applied the water to the beneficial use. And that 
is the box that the Federal Government is caught in, because it takes 
years to build some of these projects, and until we get that done and 
the water applied to that use, the Government cannot go in and prove 
that it did exactly what it said that it would do in the first place. 

And so up until that time it is never sure of the water. Then, after 
the locality gets the project built, and they know the Government is 
committed and cannot get out of it, there is an entirely different atti- 
tude about how to handle the water rights. And if they think there is 
a way that they can get local control of a Government project after 
the Congress has voted several hundred million dollars to build it, 
there are people that are willing to try that. And that is where we 
have our great battle. 

Mr. Asprnauu. If the gentleman will stop for a moment. You made 
reference to the Colorado situation when you were talking here a 
moment ago. That is not the situation where you found yourself 
in Colorado, is it? 

Mr. Ranxry. No, that was another problem of jurisdiction, and that 
could be solved. Most of these situations can. But the basic one that 
the chairman is talking about, not being sure in advance that you get 
a water right, is very difficult to solve under the theory of the appro- 
priation of water. This theory of appropriation has got a lot of 
sound legal basis for it, because, if a man says he is going to use water 
for a certain purpose, and he never does use it, it is wrong in the West 
where the water is so precious to let him keep it away from other 
people who might put it to beneficial use. And that is the theory back: 
of it. 

The Cramman. Our basic premise is that the statement, in the 
Reclamation Act of 1902, is a sound basis, where, in section 8, the 
Federal Government in carrying out the provisions of the reclamation 
law is directed to abide by State law with reference to the appropriation 
and use of water. 
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Now, do you have any opinion, and any reason for any opinion, that 
the basic premise of section 8 of the 1902 reclamation law is not 
sound ? 

Mr. Ranxin. I do not think that the basic premise is unsound if the 
Congress will recognize what the State laws are, and see that the Fed- 
eral Government is protected in those State laws; and those State laws 
make it possible to do what the Congress requires the Federal Gov- 
ernment to do in these various projects. But the State laws have not 
been modified to take care of the problem as we have it today, and that 
is the difficulty. 

The Cuarrman. We think, of course, that we make it abundantly 
plain that in the construction of these projects no one should be silly 
enough to build a project for which he has no water. We cannot stop 
eager beavers, as I have just said. 

We had a case in here yesterday which absolutely stunned me when 
I found out they had gone ahead and built a great big project out there 
on the Missouri, and we find out, just like a fellow building a house on 
a lot he does not own, they have an argument with a tribe sitting there 
with a treaty which says that the total area of the reservation shall not 
be reduced, according to this solemn treaty entered into between the 
Federal Government and this tribe, unless three-fourths of the male 
population of the tribe agrees to it. 

So there they got the dam half up, and no agreement by three- 
fourths of the male members of the tribe, and the tribe is sitting there 
and saying, “Get off the land now, since your dam is halfway up.” 

You cannot legislate good, ordinary commonsense. Al] you can do 
is lay down what is right to do, and hope that people then have sense 
enough not to be building projects where they do not have water. 

I just do not see how the fact that there are defects in the State 
law can be remedied by Congress. We have a right to say that, 
because of the peculiar problems of the West, one single law should 
apply, and in this instance it should be State law, because the problems 
are so broad that you cannot vest the final jurisdiction any other place 
except under State law. It does not fit, if you try to do it otherwise. 

And perhaps we should write in the legislation more strongly than 
we have, the propostion that the water rights must be available before 
construction money is made available. That might help some, might 
it not ? 

Mr. Rankin. The way the courts have worked out the problem so 
far, generally, outside of what arguments there may be about the 
Pelton case, is that they have generally said that where it is a Federal 
project within the legitimate area of Federal activity the State law 
could not stand in the way of what Congress said had to be done 
and that you could comply as much as you could with State law, and 
insofar as you could not, you had to do what Congress said, because 
it was a legitimate, proper, Federal activity. 

If you would write the law specifically and deal with each State 
law and examine it, you could do the same by your Federal statutes, 
saying that insofar as possible State law should be complied with, and 
you would get the same general result, which I think is what would 
finally be determined by the Congress, because, if it is a valid, de- 
sirable project as you decide, under our system the States cannot stand 
in the way of it. 
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Mr. Buper. May Task a question ? 
The Cuatrman. Mr. Budge. 

Mr. Buper. And then, Mr. Rankin, what would be wrong with 
the Congress directing the executive agencies to be absolutely sure 
that they have a water right under State law before they proceed 
with these projects which the State initially runs, as you say? 

Mr. Ranxin. The difficulty is that under the law of appropriation 
you cannot do that, because you can get a certificate only after you 
have complied with the last step of applying it to the beneficial use. 
You can get the filings in which you ask for it, but until you apply 
it—that means you ha ave built your structures, ‘and you have gotten 
the water down to the land, then you make a filing showing you have 
done that. 

Mr. Buper. It would not be any greater chore for each of the 
States to make provision under State water laws to accommodate your 
position there, would it ? 

Mr. Rankin. I think they could fix it in a hurry if they wanted 
to. 

Mr. Boner. I think so, too; and I agree with the chairman that 
these water rights have been fixed under State law over a period of 
100 years, and now, if the States want these projects, they should be 
able to amend their law in such a way as to accommodate the type of 
situation you refer to. 

You said a few minutes ago that you recognized any vested rights. 
Taking this New Mexico case, as an example, I would assume that the 
State water commissioner, or the State engineer refused the permit to 
the Federal Government because someone else had appropriated the 
water. Isthat correct ? 

Mr. Rankty. No. They refused it because we had not complied, 
as they said, with the technical requirements of their State law. 

Mr. Buper. Suppose this situation arose—and I rather imagine it 
did in this instance—that the Federal Government made its filings, 
and then someone else appropriated the water before you could make 
your aflidavit as to beneficial use. Then would you not be taking 
someone's vested right ? 

Mr. Ranxtn. No, because under the water law, if you divert the 
water and file, and then you later comply with the application to bene- 
ficial use, your application dates back to the filing date. 

Mr. Bunce. You would not have been hurt, then, if you had followed 
the State law. You would have got the water, if you had done it the 
way the State said to get it; would you? 

Mr. Ranxtn. That is correct; except that they gave us extensions, 
we thought they had the power to give, and now they say they do not 
have the power. 

Mr. Buper. Everyone else is in the same position. You could go 
in and refile, I assume, if no one else has appropriated the water. 
Where are you hurt ? 

Mr. Rankin. I presume there are prior filings in there ahead now 
of the date that we would get it if we make new filings. 

Mr. Buper. Then, if there are, and you went ahead, you would be 
taking someone’s vested rights: would you not? 

Mr. Rankrn. If it is finally determined that the United States did 
not comply with the State law and was not entitled to the right. 
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Mr. Buver. In your compliance, when you say that you are going to 
recognize all vested rights, under what authority do you make that 
recognition? Is that under a statutory authority of the Congress? 

Mr. Ranxin. We do not question the fact that Congress provided 
in the laws, desert land laws, and others, that water rights would be 
separated from the land, and they would patent the land, and then 
yrovide in the Western States that the water rights could be obtained 
by appropriation under the State law. Just like if I would provide 
that someone else would act as my power of attorney and that if you 
satisfy certain standards that he would lay down you could con- 
vey title to my property. 

And I think that that is a valid action, and binding upon the Fed- 
eral Government, that Congress had the power to do it, and they did 
it, and anybody who acquired a water right under that procedure has 
a valid vested right. 

Mr. Buper. Following that just a little further, reading this lan- 
guage from the Submerged Lands Act: 

Nothing in this Act shall be construed as affecting or intending to affect or in 
any way interfere or modify the laws of the States which lie wholly or in part 
westward of the 98th meridian, relating to the ownership and control of ground 
and surface waters, and the control, appropriation, use, and distribution of such 
waters shall continue to be in accordance with the laws of such State. 

Has not Congress said what the executive branch shall do, just as 
you are suggesting we should now do? 

Mr. Rankin. I think the reason that was put in, the provision means 
that the Submerged Lands Act does not affect at all the position that 
Congress had taken prior to that time with regard to this problem. 

Mr. Buper. The chairman of this committee and myself were the 
authors of that amendment, and I can assure the gentleman that—I 
feel sure the chairman will agree with me—it was our intention to 
once again state that the Federal Government should comply with 
State law. 

Now, do you feel we need another statute ? 

Mr. Ranxrn. I do not know what you intend, but if you do intend 
that these projects shall be subject to the control of the State engineer, 
instead of the Secretary of the Interior, which would be required under 
State law in some of the States, then I think you need a statute to 
make that plain. And we have many constitutional problems that 
arise if that is your intention, because that puts a problem we have 
to deal with in the executive branch when you say State law. 

I think when the Congress said State law in regard to some of these 
acts, it was contemplated the laws, as they then were, and there have 
been many developments about these State laws where they have 
added and taken positions that were entirely different than when the 
Congress passed that legislation. 

The control that is sought to be exercised by the State over these 
various Federal projects is a new aspect to many of these State laws 
that has developed in more recent years. I do not believe that the 
Congress ever contemplated that with regard to these Federal projects. 
When they say the Secretary shall do so and so in regulating the 
water and releasing it, I think that is what it means—many times you 
have a State like New Mexico on one side, and a State like Texas on 
the other with entirely different State laws in the two jurisdictions, 
and Congress sees fit to say the water shall be released in a certain way 





24 WATER RIGHTS SETTLEMENT ACT OF 1956 


and there is a three way conflict because the two State engineers want 
to say how it should be released, both, of course, bound by their respec- 
tive State laws. 

it seems to me Congress intended that this being a Federal project, 
it would be controlled and directed in accordance with the acts of 
Congress by the Federal people. 

Mr. Buper. In other words, you would turn the control of the 
waters of the West over to the Federal Government, when there is any 
conflict with Statelaw. Is that right? 

Mr, Ranxrn. I would not do anything about it. I think Congress 
has that basic problem, and whether or not you would turn over a 
Federal project to State people is a tremendous problem. 

Mr. Bunce. Using the eretary of the Interior as an example, since 
you referred to the Interior Department, do you know of any Federal 
project which has been built by the Department of the Interior where 
large amounts of water are impounded, Bureau of Reclamation proj- 
ects, where the Department has not complied with State law? Can 
you name one ? 

Mr. Rankin. We have a good many lawsuits where it is claimed 
they have not complied with State law. 

Mr. Bupoer. The Bureau of Reclamation ¢ 

Mr. Ranuxin. Yes. The problem is—— 

Mr. Buper. Can you tell me what they are, what projects ¢ 

Mr. Rankin. | would not care to list them at this time, but I can 
give you a list of them. But the problem is that we do not want to 
concede that they have not complied with State law, because we feel 
that where Congress has found there is a justification for a Federal 
project, that insofar as the State law would prevent the oe thing 
that Congress says has to be done, that law cannot stand in the way. 
That has been our position before the courts. 

Mr. Bupee. You have two directives from Congress. One is that 
the Secretary of the Interior shall do so and so. The other is that the 
Secretary of the Interior shall comply with the laws of the State. 
Why do you follow the one and not want to follow the other ? 

Mr. Ranxrn. I think the best we can do, the way the law is, is try 
to follow as much as possible each of your directives. 

Mr. Bupor. Taking a specific bill here, H. R. 741, which would re- 
quire all of the agencies of the Federal Government to comply with 
State law and would also place litigation in the State courts, do you 
feel if Congress enacted that law that this problem would then be 
resolved ? 

Mr. Rankin. It seems to me that it is only fair to a Secretary of 
the Interior, or any other executive of the executive branch to make 
it plain whether you want him to subordinate himself to the State 
engineer, if the State law says that, or whether you want him to com- 
ply with the provisions of the bill or act that say that he shall run 
the project in a certain manner, making certain releases of water, and 
carry out the intention of the Congress. 

Mr. Buper. I think the answer to that would be, as indicated by 
the chairman, that the Secretary should determine that he can com- 
ply with the State law before he initiates action on the project. 

would like your opinion as to whether or not you feel the enact- 
ment of a bill such as H. R. 741 would resolve this problem. 
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Mr. Ranxryn. I do not think it would resolve it, if you construe it 
like it is now being construed by many of the State authorities, to 
the effect that the State law requires that the State engineer shall 
have the right to make rules and regulations about the handling of 
the water in the States, and the release from the structures and the 
conduct of all water matters within that State. It is impossible to 
carry out that law and comply with what Congress would provide 
here, and still carry out the provisions of the various acts where you 
set up these projects. 

Mr. Bunce. You are talking there about a practical solution. Iam 
talking about a legal solution. Do you think the enactment of ‘H. R. 
741 would settle the question from a legal standpoint as to what the 
effect of the State water laws would be? 

Mr. Ranxuin. If the courts would continue to construe the law, which 
T think they will unless Congress says something differently, to the 
effect that the congressional purpose, where it is a legitimate project 
for the Federal Government, and within the area of the Federal Gov- 
ernment’s proper field, it must be carried out, and the States cannot 
stand in the way of the Federal Government where it is properly act- 
ing in carrying out Federal purposes, then this law could be carried 
out. That is not the way it would be interpreted by many people 
who would say that the Federal Government is not complying with 
State law in some of the positions that they would have to take. 

Mr. Bunce. Then, are we to conclude that even though we pass a 
bill of this nature, that if there were a conflict between the Federal 
Government and the State law, that the Federal Government would 
proceed torunthe river? Is that the conclusion ? 

Mr. Ranxrn. If you left it in the acts that you passed about the 
projects where you told the Federal Government to run the river, I 
would think they would have to try to do it. 

The Cuarrman. Will the gentleman yield? 

Mr. Bouncer. Yes. 

The Cuarrmay. Is this not the nub of the matter? Would you say 
it would be constitutional, then, to vest control of water rights on re- 
served areas of the public lands under State law when, in effect, you 
are giving their control and possession to the State government? Do 
you think we can constitutionally? Is that the point? Or is it a 
matter of conflict of statutes? Which is it? 

Mr. Rankin. Any lawyer that deals with the constitutional law 
has difficulty saying the matter is either constitutional or not, but I 
would say there would be serious doubt anytime the United States 
delivers up the control of Federal properties to State governments 
under our Constitution. 

The CHatrman. Since the Congress has, according to the Constitu- 
tion, the power of control of the public land of the United States, since 
the water rights on the public lands are a part and parcel, why can- 
not the Congress give away the water as it would give away the land if 
it wants to? 

Mr. Ranxrn. You can, but you cannot place the control and direc- 
tion, as I see it, of the property of the United States outside of the 
control and direction of the President of the United States. 

The Crarrman. If we vest the title, then control and possession 
go with the vesting of the title. 
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Mr. Ranxrn. That is something different. If you decide that you 
will convey all the water on any Federal reservations to the States 
in question, you have that power, in my opinion. 

The Cuatrman. But you think it would be something quite different 
if, in this legislation, we say that the project itself and the manipula- 
tion of the water in conjunction with it should be under State law ? 

Mr. Ranxkrn. That is right, because I think you are taking Federal 
property and saying that instead of having the executive branch run 
it, the States shall run it, and I do not think that can be done under 
our Constitution. 

The Cuairman. That isa very fine point. I will have to confess it is. 

Mr. Ropes. Will the gentleman yield ¢ 

The CHarrman. Let me pursue this one question further. When 
the Federal Government authorizes a project, it must authorize that 
project under some power of the Federal Government é 

Mr. Rankin. That is right. 

The CuarrmMan. What you are saying, if I follow you, is this: That 
where Congress passes an act setting up a project, say, in the Upper 
Colorado Basin, that we have either acted constitutionally under our 
powers, or we have not ? 

Mr. Rankin. That is correct. 

The Cuatrman. Presumably we have. Therefore, we act under the 
cover of a provision of the Constitution in authorizing this project. 
Now, if we came along later with an act that, in effect, negates the 
basic intention of Congress in passing the act authorizing the project 
under the constitutional powers, you think the specific act authorizing 
the project under our constitutional powers sweeps aside anything we 
might pass, which would have a tendency to negate the operation of 
the project as Congress intended in authorizing it under its constitu- 
tional powers? Is that what you are saying ¢ 

Mr. Rankin. I cannot answer that question quite that way yes or 
no. What I mean is that the executive branch, under the Constitution, 
has the duty and power to execute the laws of the United States. 
And the Congress, as I view the Constitution, cannot place the execu- 
tion and control of the laws of the United States regarding Federal! 
property under the control and direction of any State government 
that it might choose. It is limited to placing the control of those 
projects, as long as they are Federal projects, under the control of the 
executive branch. 

Now, if it is not properly a Federal project, which we do not con- 
cede in any case, and Congress has seen fit to provide for it, it has exer- 
cised the legislative judgment that it is within the Federal purview 
under the Constitution. Once it does that, the Congress has the power, 
where it is a proper Federal action, under the Constitution which says 
that the Federal Government shall be supreme in Federal areas of 
authority, and your determination shall control over any efforts of the 
States to interfere with it. And that is the constitutional situation. 

The CuHarrman. Is it not a matter of wording? Just put the case 
the other way. Let us direct the Secretary to apply State law in his 
administration of the project. In other words, you pick up a body of 
law and make it controlling on him, as if it was Federal law. 

Mr. Ranxrn. We would not have any problem with that in the 
executive branch, except a constitutional question, if you did not in 
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the same law say that the project shall be run in a certain manner. 
However, the latter is impossible under some State laws. 

The Cuairman. Of course, we think before they build the project 
they ought to determine that. If that is the case, they ought not 
build it. . 

Mr, Buper. Just one question, and then I will yield. 

To bring this down to a specific bill which is pending before this 
committee, and assuming that the Congress would enact H. R. 741 or 
some similar bill, if that statute were on the statute books, then if we 
were to pass Hells Canyon, which is pending before this committee, 
which says this: “In order to foster comprehensive development of 
the resources of the Snake River and its tributaries, the Congress, in 
the exercise of its constitutional authority to provide for the general 
welfare, to regulate commerce among the States, and to make all 
needs, rules and regulations respecting property belonging to the 
United States, and for the purposes, among others, of controlling and 
utilizing the Snake River and its tributaries for beneficial objects, in- 
cluding generation of hydroelectric power and energy for the national 
defense and other purposes”—if that bill were enacted, then would the 
State laws be abrogated so far as the waters of the Snake River and its 
tributaries are concerned ¢ 

Mr. Ranxry. You have to have certain assumptions. Assume that 
it is a valid Federal project—and we would assume that—and that the 
Congress approved that action, any place where the State law would 
interfere with the carrying out of the will of Congress, we would say 
that the executive branch did not have to comply with that particular 
part of the State law, because they could not carry out the congres- 
sional will, and insofar as the State law would try to prevent the Fed- 
eral Government from acting in its proper sphere it has no control. 

Mr. Bunce. In other words, if this Congress should pass the Hell’s 
Canyon bill, the control over the waters of the Snake River and its 
tributaries would be under the control of the Federal Government 
insofar as any conflict arose between the operation of the project and 
State water laws. Is that correct? 

Mr. Ranx1n. I think that would have to follow. 

Mr. AspIna.u (presiding). The gentleman from Arizona. 

Mr. Ruopes. Mr. Rankin, I do not think I am quoting you abso- 
lutely correctly, but you said something to this effect: When Congress 
directs a project to be built, State law cannot stand in the way. And 
I presume that is the basis for your answer to the question of the 

entleman from Idaho, to the effect that when the Federal Government 
is acting within its proper purview, as provided in the Constitution, 
that the State law is, in effect, abrogated, insofar as water rights are 
concerned. Is that a fair statement ? 

Mr. Rankin. Well, the courts just say it was not ever intended by 
the States that their laws should be superior in that particular area, 
and that even if it was intended, the Constitution saying that the 
Federal law shall be supreme makes the Federal law controlling. 

Mr. Ruopves. But you do not believe that the passage of an act such 
as the Hell’s Canyon Act, or any other reclamation act containing 
similar wording, would give the Federal Government the right to 
abrogate private water rights, which have previously been perfected 
under a proper law of the States? 

Mr. Ranxrn. Notatall. 
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There is this about any property right as far as the constitutional 
power of the Federal Government is concerned. The Government 
can take property either under the statute as Congress has provided, 
or inadvertently or otherwise, which we would consider in many areas 
unlawful taking, but the United States cannot commit such an unlaw- 
ful act because the Constitution says it always has to make a just 
compensation. 

So the courts have said in those instances, where they did not com- 
ply with the technical requirements of condemnation, that they had 
to compensate, this is called inverted condemnation, where the taking 
occurs before they comply with the requirements, and they still have 
to compensate fully. 

So there could not be any interference with a vested right. 

Mr. Ruopes. If I might go to a little bit different subject. As I 
have been sitting here listening to this very interesting parley, I have 
been wondering concerning your ideas as to who might own the water 
which rises on public lands. 

In other words, suppose you have a national forest, and you have a 
stream rising on the national forest, the stream flows off of the national : 
forest, I am wondering whether, in accord with your view on the 
subject, that water of that stream, insofar as it can be traced to the 
water rising on the national forest, is subject to appropriation at all 
under the laws of the States. ; 

Mr. Rankin. It has to be refined a little bit. . 

Mr. Ruopes. Very well. 

Mr. Rankin. And I will try to demonstrate why. If this water is } 
flowing down the stream and someone has complied with the State j 
laws to get an appropriative right and perfected that, he has a vested | 
right, and the Federal Government has no power to stop that water 
from flowing down to him, because Congress has provided by statute : 
that if he complied with the State law he got that right. And we do . 
not think anybody could take that away. ) 

However, we have had situations where there were waterholes on 
the national forest lands, or Taylor grazing lands, and we have had 
people try to file for those waterholes. That did not involve other ap- , 
propriative rights, but ranchers would try to acquire the waterholes | 
on the Federal lands by appropriation, and then force the Govern- 
ment to lease that land to them because that was the only water that mB 
could be used for that land. ‘ 

Now, we had that very case in one State, and in the supreme court of ; 
the State—one of the judges asked if it was not the purpose of the | 
man who filed for it to try to get control of that very water in order 4 
to be able to force the Government to lease that land to him, and no , ft 
one else 

Mr. Asprnati. Will the gentleman from Arizona yield ? | 

Mr. Ruoprs. I promised first to yield to the gentleman from ‘ 
Nebraska. | 

Dr. Mrixer. I think that Mr. Aspinall has the same question. 

Mr. Ruopes. I yield to the gentleman from Colorado. . 

Mr. Asprnatyt. My question goes to who has the property right in 
the water, in your opinion—— . 

Dr. Miter. Unappropriated water. a 

Mr. Asprnauy. All the water. I do not care whether it is ap- ’ 
propriated or is not appropriated, because under the laws of the I 
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Western States the person only gets the use of it when he goes through 
the necessary procedure. 

In your opinion, who has the property right in the water, either 
unappropriated or appropriated, either on privately owned lands, 
upon State lands, or upon Federal Government owned lands? 

Mr. Ranxin. I have given that a great deal of thought. 

Mr. Asprnauu. Does not the whole argument turn on that point? 

Mr. Rankxrn. I do not think it has to, but I think that some of the 
argument does turn on that between us lawyers when we get into these 
conflicts in the courts. 

I have searched the statutes, and this, as you gentlemen who are 
lawyers—I am sure many of you are—must realize, this problem is a 
property problem. It is very closely akin to the real property situa- 
tion. It is property law that we are applying. And I have not found 
any place in the statutes where the Federal Government has ever 
transferred whatever water rights it had to the States. 

Mr. Aspinatu. Can you not go back the other way now and find 
constitutions of various Western States which state that the property 
right is in the State, and that any right acquired by a user is only 
the right of use, and the Federal Government has in its turn approved 
that constitution? That is true, is it not? 

Mr. Rankin. That is true. 

Dr. Mitier. Will the gentleman yield ? 

Mr. AsPInaALu. Yes. 

Dr. Mitier. Is it not also true under the Desert Land Act, under 
reclamation law, that the Congress has tried to spell out the State 
rights where paramount ¢ 

Mr. Rann. There is no question but what the Congress has said 
if the water is acquired under the State law, they would acquire valid 
rights. But the question asked by Congressman Aspinall, as I under- 
stand it, is whether or not there was a transfer of title, and that is 
what I do not find. 

Dr. Mitier. That is the important thing: who owns either ap- 
propriated or unappropriated water ? 

Mr. Ranxtn. There is not any question 

Dr. Mitver. If you are going to rule that the Federal Government 
owns it over and above either State or the individual that might have 
a spring gush out on his own land, that it is pretty revolutionary to 
say it belongs to the Federal Government. 

Mr. Rankin. Well, with regard to appropriated waters, there is 
no question, if it is a perfected right, that the man who complied with 
the State law got it, and it is a vested right, and the Federal Govern- 
ment has no right to interfere with it. 

But the problem is this: In the early acts, the Desert Land Act 
and the others, Congress said, “We will separate the water from the 
land.” 

Before they did that, the 2 were 1 parcel. It was a bundle of 
rights as we say in property law. 

And they said, “We will separate the two,” and they wanted to 
make it possible to take care of appropriation in the Western States 
so that they could be developed in accordance with their needs. “And 
we will patent out the lands, and the mere fact we patent out the 
lands to a certain person does not mean that he will get the water. 
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He will have to comply with the State law to get that and ap- 
yropriate it,” because the man might have a stream running through 
his place and may never use the water, and the western doctrine was 
they needed to be able to use that water wherever anybody put it to 
use. 

Mr. Asprnatu. Under what authority did the Federal Government 
at that time state that that man would have to comply with the State 
law if the Federal Government had not already relinquished, by some 
agreement or otherwise, including approving the Constitution, or 
whatever the act was, that the water right was to be under the control 
of the Federal Government ? 

Mr. Ranxun. I do not have any problem with the proposition the 
Federal Government can say that you can acquire title to property 
of the United States by conforming to certain rules and regulations 
and thereby adopting, in effect, the State law concerning that particu- 
lar property. 

Under all property law, if you are going to convey title, you have 
got to use words of conveyance. 

Mr. AsprnaLu. But in this case, you know that in most of our 
Western States, I think practically all of them, no title to water is 
conveyed, it it only the right to use the water. 

Mr. Rankin. That is right. 

Mr. Asprnatu. And the property right is kept wherever it was in 
the beginning. My problem is to go along with you and try to find out 
where you think that property right exists at the present time. Either 
the Federal Government or the State government must own the water. 

Is that right? Do you agree with that? 

Mr. Ranxrn. I do not recognize anybody’s right to own a molecule 
of water. It is the right to the use of the water that is the property 
right. 

Mr. Asprnatu. If you do not have a property right in it some place, 
Mr. Rankin, how can you make any regulations, or any disposition 
of it? 

Mr. Rankin. The right to the use of the water is the right that is 
the property right. It is the privilege to be using it, and that is a 
proverty right. . 

Mr. AspInatu. It is a property right, but it is not the original prop- 
erty right. The original property right must first be in the entity that 
has control over it. ‘ 

Did not the Blue River case in Colorado turn on this very point— | 
that the Department of Justice asserted that it still had the property 
right in the water? 

Mr. Ranxtn. That was asserted, but it was never tried out. 

Mr. AspinaLu. Nevertheless, that is your position, is it not? i 

Mr. Ranxrn. In the unappropriated water, not in any appropriated 
water. And the reason we arrive at that position is that. we have tried 
to search and find any place that the Federal Government had ever 
conveyed away this property right which is the right to the use of 


the water. ! 

Mr. Asprnaty. But if the Federal Government approved the con- 
stitution of a State wherein it is provided that the State has control 
over that property right, is that not an implication on the part of the 
Federal Government that it has released whatever rights it has? } 
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Mr. Ranxin. That has not generally been construed that way by 
the courts as a conveyance of any kind. 

Mr. Buper. Mr. Rankin, what is the difference? You say it requires 
a conveyance. Under the Tort Claims Act the Federal Government 
waived its immunity, giving up its sovereignty. When it says by 
repeated statements of the Sanereibsd think there are some 14 of 
them—it gives up its sovereignty over this water, why are you not 
inclined to follow that the same way we follow the Tort Claims Act? 

It is a relinquishment of sovereignty, is it not? 

Mr. Ranxin. We have examined the statutes, and I think if you 
examine them carefully, you will find the Congress never used that 
type of language. The Congress said that anyone who complies with 
the State laws shall acquire the right to the appropriation of this water. 
And they thereby adopted the law of the various States that the land 
might be located in, and the water rights, as the basis upon which it 
could be acquired. That is all there is that we have been able to find. 

Mr. Buper. What about the question asked by the gentleman from 
Colorado with respect to my State constitution and others in the West, 
wherein under the Admission Act the Congress ratified the constitu- 
tion of the State, and the constitution of the State specifically sets up 
the control of the water under State law? 

Is that not a relinquishment of the sovereignty of the United States 
Government ? 

Mr. Rankin. It does not satisfy any of the requirements of property 
law for a transfer of title. 

Mr. Ruopes. Will the gentleman yield ? 

Mr. Bune. I do not know just how many red seals you want on this 
kind of thing. To me it is an entirely different approach than be- 
tween two individuals, or between the United States overniiidas and 
an individual. 

Mr. Ranxrn. If you want to transfer the property right in the use 
of water to the States, you can do it. You have the power, and it 
can be done in very simple language. 

Mr. Bunce. What if we did that? Say we conveyed to each State 
—TI do not know how you could do that actually. But it seems to me 
what you suggest is the only solution. I do not know how you could 
do it. But even if that were done, and then we passed a bill such as 
the Hell’s Canyon bill and directed the Secretary of the Interior to 
do something else with that water, then where are we? 

Mr. Ranxrn. You are at the place where you would probably be 
out of the reclamation business. You would have to go ask the State 
and get their permission. You might have difficulty in establishing 
there was Federal interest in developing the property at all. Cer- 
tainly, as a Federal project, you would have difficulty with that. 

Mr. Hater. Will the gentleman yield? 

Mr. Bunce. I promised to yield to the gentleman from Arizona. 

Mr. Ruopes. I want to ask one question along this same line. The 
Western States, of course, came into the Union subsequent to the forma- 
tion of the Union. I am wondering what happens in the event or in 
the case of the Thirteen Original States. Does the Federal Govern- 
ment also assert the same right to the ownership of water in the Thir- 
teen Original States as it does in the States of the West ? 

Mr. Ranxrn. We have not had to decide that problem, yet. We 
have been pretty busy with the others. 
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Mr. Ruoprs. You have expressed a concern, I think wisely, as to the 
effect of certain State laws on Federal projects. And the implication 
seemed to me that when Congress passed certain reclamation acts or 
laws authorizing projects there was not enough care taken in discover- 
ing whether the water rights were in existence, or could be had by the 
Federal Government. Is it your thought when we passed an authoriz- 
ing act for a project that we spell out to the Department of the In- 
terior the steps which the Department must go through in order to 
satisfy itself of the existence or the availability of water rights before 
the project is begun ? 

Mr. Rankin. I think that is an unreasonable suggestion for me to 
make to the Congress. You havea great many problems to deal with. 
People want these projects. And you are usually shown that they 
will do a great deal for the area in which they will be located. 

Mr. Ruopes, But, Mr. Rankin, we do not want to authorize a proj- 
ect and spend a lot of Federal money and then find there is not any 
water available for it. Perhaps what is needed is something in the 
nature of a compact or special act of the State Legislature to set aside 
this right before the Federal Government moves into the expen- 
diture of money on a project. 

Mr. Ranxrn. That would be possible. It seems to me a solution 
could be obtained under the suggestion of the water resources proposal 
recently released by the President, where it is suggested that a study 
be made of this very problem, and that the executive branch might 
come up to the Congress with some suggestions about how it could be 
resloved, so as to carry out what the intention appears to be, to comply 
with State law insofar as possible and not have general interference 
with it, and yet be able to carry on the basic Federal project the Con- 
gress sees fit to establish. 

Mr. Ruropes. My thought is that perhaps on these authorization 
bills we should have not only a report from the Department of the 
Interior, but also should have a report from the Department of Jus- 
tice as to the legal steps which are necessary to insure a water right 
when the project is completed. 

Mr. Ranx1n. I think it is a very serious problem, and we are en- 
gaged in a great deal of litigation that I am sure the Congress did 
not anticipate after these projects are committed and tremendous sums 

are spent, and the question of their water rights seriously threatens 
whether we will be able to get the money back. 

Mr. Harry. Will the gentleman yield now? 

Mr. Buper. Yes. ‘ 7 

Mr. Hater. Mr. Rankin, I would like to say this. This discussion 
here this morning has been, insofar as I am concerned, quite illu- 
minating. I am not a lawyer. Do I understand what you have just 
said is that actually what the Congress has been doing here for a good 
many years is spending millions of dollars building dams and so forth, 
and in many instances we have no water that we own to put in behind 
that dam ? 

Is that in sum and substance correct ? adl : 

Mr. Ranxrn. That is not quite accurate, and the reason it 1s not, 1s 
that we are claiming we have got the right, in spite of State law. 

Mr. Hatry. So you say the Federal Government under the reclama- 
tion laws and so forth override any State right that they have in the 
waters of their rivers and streams? 
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Mr. Ranxrn. Not as to vested rights, but otherwise that is correct. 

Mr. Hatey. You said just a little while ago that we had spent 
approximately $150 million on a project and you then found your- 
selves, or at least we found ourselves, or someone did—found that we 
had to have additional extensions of time. Suppose those extensions 
of time had not been granted by the State. What position would we 
have been in—a dam without any water ? 

Mr. Ranxrn. Apparently I confused you about the project. The 
one that you are talking about, the one where there is over a million 
dollars—— 

Mr. Hatey. I would like the gentleman to identify that project. 

Mr. Ranxin. That is in New Mexico. 

Mr. Harry. Do you know the name of the project ? 

Mr. Ranxin. Bosquedel Apache. And if they had not granted that 
additional time, it is possible that the Government might have come 
in and tried, insofar as it could, before the extension date ran out to 
prove up what they could. I am not sure about the factual situation, 
whether that was possible. 

Mr. Hater. But at least we did go ahead and authorize a project 
and build it without really any assurance that we would have any 
water. Is that about correct? 

Of course, I might say to the gentleman, that is not unusual for the 
Congress. We build bridges where there is no river. I would just like 
the gentleman to comment on that. 

Mr. Ranxrn. That is the point I am trying to make: That under 
all the Western water laws you never can be sure you have the 
water until you put it to beneficial use. That is the requirement. So 
until you have completed that step you are not sure you are going 
to obtain it, and you do not get the certificate, even though you have 
made the filings and complied every other way and 

Mr. Harry. Then let me ask the gentleman this: If the water 
rights are vested in a State or project or irrigation district, what- 
ever you might have, and—well, I know physically probably you do 
not own water. Yet, if the water rights were vested in a district or 
a State, then what you have just said here a little while ago is that 
if a dam burst, or we have floods and so forth, cannot the owner of 
that water be responsible for any damages it might cause to land 
or buildings or property that it might destroy ? 

Mr. Rankin. That depends on some complicated law. We had 
an irrigation ditch break and the court held that it was not because 
of negligence, and therefore the United States was not liable for 
that. It would depend on the facts of each situation as to whether 
that would follow. 

Mr. Hater. In other words, they took the position that was an 
act of God, and just because the Reclamation people stirred the 
wane up and it broke out, it is still something they had no control 
over 

Mr. Ranarn. Thatis right. 

Mr. Hatrey. That is all. 

Mr. Buper. I want to ask one further question, and then I will 
relinquish the time. I have taken too much time, but I happen to 
have been the original author of these bills in the House. 

When the States themselves enter into a compact between them- 
selves allocating the water among themselves, which compact is rati- 
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fied by the Congress of the United States, would that not, in your 
opinion, be a conveyance of the waters to the States ? 

Mr. Ranxrn. Well, the Supreme Court has held that the approval 
of a compact by the Congress does not bind the United States Gov- 
ernment to the terms of that compact unless the Congress passes legis- 
lation that specifically binds it to the terms of the compact. It is 
merely a relationship or contract between the States themselves, un- 
less there is that specific language. 

Mr. Buner. Even though the compact is ratified by the Congress? 

Mr. Rankin. That is right. 

Mr. Buper. I do not know how we can convey the water, if we 
cannot do it by compact. 

Mr. Ranxrn. I would like to show you a compact case, as an exam- 
ple. In the Colorado River, as you gentlemen well know, there was 
a compact entered into thut is now the subject of litigation after these 
States had worked together for a considerable period of time to arrive 
at certain agreements. 

And in the implementing of that compact, carrying it out, Congress 
passed the Boulder Canyon Act. That provided for the construction 
of certain dams, including the Hoover Dam and so forth. You prob- 
ably all recall that after that construction was started, the State of 
Arizona sued the United States and claimed that it could not build 
a dam within the borders of the State of Arizona, contrary to the State 
law of Arizona, which required the permission of Arizona to build any 
such structures without the approval of the State of Arizona. 

And the executive branch, doing the best it could with the law, which 
at that time said that it was supposed to comply with State law, went 
into court and claimed that was not binding. 

And the Supreme Court said it was not. But if we had had this kind 
of a law at that time, and the courts interpreted it to require that they 
had to comply, as Arizona claimed at that time, with the requirement 
that they get permission of that State before the United States could 
build a structure within the State, we would not have any Colorado 
River development like we have today. 

a Buper. Of course, you are injecting a little social philosophy 
there. 

I will yield to the gentleman. 

Mr. Asprnatu. The House is in session. The Chair would request 
that-we continue this committee hearing to tomorrow, and ask that Mr. 
Rankin, Mr. Warner, and Mr. Veeder be present with us, so we might 
get this out of our hair and out of the way. 

You will be excused, Mr. Morton. 

Thank you very much. 

(Following isa letter from Clarence R. Miles, Chamber of Commerce 
of the United States, which will be inserted in the record at this point :) 
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CHAMBER OF COMMERCE OF THE UNITED STATES, 
LEGISLATIVE DEPARTMENT, 
Washington, D. C., March 1, 1956. 
Hon. CLarrR ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
United States House of Representatives, Washington 25, D. 0. 

Deak Mr. ENGLE: The Chamber of Commerce of the United States strongly 
supports the principles of H. R. 8325, which would affirm the jurisdiction of the 
States over their own water resources. 
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For nearly a century it has been the established concept that western water 
rights are dependent on, and are determined by, State law. It has been gen- 
erally conceded that the Desert Land Act of 1877 rendered western waters sub- 
ject to appropriation under State law. Many Federal laws, including the Fed- 
eral Water Power Act of 1920, have expressed this intent. 

Recently, however, some doubt has been cast on the validity of the principles 
of State water law, particularly in Oregon, as the result of a Supreme Court 
decision in the Pelton Dam case. The uncertainty caused by this decision points 
up the need for Congress to fully affirm, restate, and reinforce Federal recogni- 
tion of State water laws. 

The national chamber has long recognized the unusual situation of limited 
water resources in our arid and semiarid regions, and has been in accord with 
the great body of law which has been developed in these States to not only en- 
courage but also protect the development of these limited resources and the 
economy of this region. 

The States themselves, and not the Federal Government, have a propriety 
interest and right to the utilization and control of their water resources. Such 
interest and right should not be withdrawn by any court of law or by any act of 
Congress. On the contrary, these interests and rights should be strengthened 
so as to preserve and protect to the fullest lawful extent both the established and 
the potential uses of western water resources. 

In its exercise of national interests in navigation, reclamation, flood control, 
or other water use, the Federal Government should not use the commerce clause 
of the Constitution or other authority as an excuse to encroach upon water uses 
as established by these States. Their rights to use and control water resources 
should not be abridged, modified, or superseded by Federal courts, laws, or 
agencies. 

I would appreciate it if you would make this letter a part of the record of hear- 
ings on this bill. 

Cordially yours, 
CLARENCE R. MILEs, Director. 


The committee will stand in recess until 10 o’clock tomorrow. 


(Whereupon, at 12 noon, the committee recessed, to reconvene at 
10 a. m., Thursday, February 23, 1956.) 
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THURSDAY, FEBRUARY 23, 1956 


House or REpREsENTATIVES, 
CoMMITTEE ON INTERIOR AND INsuLAR AFFAIRS, 
Washington, D. C. 

The committee met, pursuant to recess, at 10 a. m., in the committee 
room, New House Office Building, Hon. Wayne N. Aspinall presiding. 

Mr. Asrinatu, The Committee on Interior and Insular Affairs is 
now in order for the consideration of taking further testimony rela- 
tive to H. R. 8325, H. R. 8347, H. R. 8560, and H. R. 9505. 

When the committee adjourned yesterday we were interrogating 
J. Lee Rankin, Assistant Attorney General in charge of the Office of 
Legal Counsel, Department of Justice. We shall try to proceed from 
the place where we left off yesterday. 

At this time, the acting chairman of the committee will request 
that Mr. Abbott, committee counsel, question Mr. Rankin on matters 
that he has developed. 

Mr. Assotr. Thank you, Mr, Chairman. 

Mr. Asprnatt. You may proceed. 


STATEMENT OF J. LEE RANKIN, ASSISTANT ATTORNEY GENERAL 
IN CHARGE OF THE OFFICE OF LEGAL COUNSEL, DEPARTMENT OF 
JUSTICE—Resumed 


Mr. Assorr. You understand, Mr. Rankin, the direction that the 
committee interest and concern has taken in this question of the ap- 
plicability of State water laws to Federal land withdrawal and utili- 
zation in the Western States, do you not ? 

Mr. Ranxin. Yes. 

Mr. Azssorr. The principal concern is probably the posture of the 
law governing such applicability as we find it today. I should like 
to proceed as much as it is possible to develop that legal posture as 
viewed from the standpoint of the executive agency charged with the 
responsibility of representing the United States in matters involving 
applications of water laws. 

The Constitution, in article IV, section 3, clause 2, provides that the 
Congress shall have power to dispose of and make all needful rules 
and regulations respecting the territory and other property belonging 
to the United States. 

As recently as March 15, 1954, in the case of Alabama v. Texas et al., 
a case upon which I believe you were on the briefs, the Supreme Court 
in denying a motion for leave to file a bill of complaint referred to 
the case of the United States v. Midwest Oil Company, with which I 
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am sure you are familiar, said this in its decision in denying the 
motion: 

The power of Congress to dispose of any kind of property belonging to the 
United States is vested in Congress without limitation. 

Quoting from the case of the United States v. Midwest Oil Company, 
and continuing, the opinion says: 

For it must be borne in mind that Congress not only has a legislative power 
over the public domain, but it also exercises the powers of the proprietor therein. 
Congress may deal with such lands precisely as a private individual may deal 
with his farming property. It may sell or withhold them from sale. 

Then in quoting from the case of the United States v. California 
(332 U.S. 19), the Court declares: 


We have said that the constitutional power of Congress is without limitation. 


Mr. Rankin, is it the opinion of the Department of Justice, or your 
personal opinion as a lawyer and a gentleman in the Department of 
Justice, that the matter which we have before us now falls within 
the power of Congress as described by the Court in this decision? 
Is the governing provision in our organic law in the form of article IV 
of the Constitution ¢ 

Mr. Ranxrn. It is. We consider that the right to the use of water 
is a property right of the United States. The Congress has the power 
to dispose of that. We asserted before the Supreme Court in that 
case that Congress did have an unlimited power in this area, and the 
Court adopted the position of the Government in that decision. 

Mr. Arrorr. The members of this committee. as I believe was made 
clear yesterday in some of the interrogation and certainly during the 
earlier hearings on land withdrawals involving the military agencies, 
have frequently referred to some 14 or 15 congressional enactments 
which in the view of some water authorities and in view of the sev- 
eral members of the committee were designed to avoid conflict between 
Federal activities and local water-law principles. 

Without reading them all at length, Mr. Chairman, I would like to 
ask permission to have them inserted in the record at this point. 

Mr. Asprnatu. Without objection, it will be inserted in the record. 

(The information is as follows :) 

MARCH 1, 1956. 
Memorandum: Extract of Federal laws designed to avoid conflict between Fed- 
eral activities and local water-law principles. 
To: Hon. Clair Engle, chairman, House Committee on Interior and Insular 
Affairs. 
From: George W. Abbott, committee counsel. 

Pursuant to permission and direction of the acting chairman, Congressman 
Wayne N. Aspinall, on February 23, 1956, there are set out following extracts 
from a number of acts of Congress approved between 1866 and 1955, which laws 
may be said to have been designed to avoid conflict between Federal activities 
and local water-law principles. 

It should be noted that this material is not intended to be all-inclusive, but that 
it is intended to demonstrate a consistent Federal recognition of, and direct 
dealing with, the problem. 


1. Canal rights-of-cay, and Homestead Act of 1866 
Section 9 of the act of July 26, 1866, granting the right-of-way to ditch and 
canal owners over the public lands, and for other purposes, (14 Stat. 251,253) 
provided in part that— 
“* * * Whenever, by priority of possession, rights to the use of water for 
mining, agricultural, manufacturing, or other purposes have vested and 
accrued, and the same are recognized or acknowledged by the local customs, 
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laws, and the decisions of courts, the possessors and owners of such vested 
rights shall be maintained and protected in the same; and the right of way 
for construction of any ditches and canals for the purposes aforesaid is 
hereby acknowledged and confirmed: * * *”. 
The act containing this provision dealt with public domain entry for explora- 
tion and occupation of mineral lands, issuance of patents thereto, canal and 
ditch rights-of-way, and preemption homesteads. 


2. 1870 Canals Act Amendment 
The act of July 9, 1870 (16 Stat. 217) amended the 1866 act by adding several 
new sections thereto, among them section 17 (16 Stat. 217, 218) which contained 
this language: 
“* * * and all patents granted, or preemption or homesteads allowed, shall 
be subject to any vested and accrued water rights, or rights to ditches and 
reservoirs used in connection with such water rights, as may have been 
acquired under or recognized by the ninth section of the act of which this 
act is amendatory.” 


8. The Mining Law of 1872 
The act of May 10, 1872 (17 Stat. 91), to promote the development of the 
mining resources of the United States, the basic mining law operative today 
and providing for mining entry, location, and patents, in section 12 (17 Stat. 
91, 95) incorporates by reference the act of 1866 cited above in this language: 
“* * * Nothing in this Act shall be construed to enlarge or affect the rights 
of either party in regard to any property in controversy at the time of the 
passage of this act, or of the act entitled “An act granting the right-of-way 
to ditch and canal owners over the public lands, and for other purposes,” 
approved July twenty-sixth, eighteen hundred and sixty-six, nor shall this 
act affect any right acquired under said act: * * *”, 


4. The Desert Land Act of 1877 

The Desert Land Act of March 3, 1877 (19 Stat. 377), providing for desert land 
homestead entry and reclamation in the States of California, Oregon, and Nevada, 
and the Territories of Washington, Idaho, Montana, Utah, Wyoming, Arizona, 
New Mexico, and Dakota, subject to a declaration of intent by the entryman to 
reclaim a tract of desert land by conducting water thereon within 3 years after 
entry, contained this proviso: 

“That the right to the use of water by the person so conducting the 
same * * * shall depend upon bona fide prior appropriation: and such right 
shall not exceed the amount of water actually appropriated, and necessarily 
used for the purpose of irrigation and reclamation: and all surplus water 
over and above such actual appropriation and use, together with the water 
of all lakes, rivers, and other sources of water supply upon the public lands 
and not navigable, shall remain and be held free for the appropriation and 
use of the public for irrigation, mining and manufacturing purposes subject 
to existing rights. * * *”, 
5. Forest Reservations Act of 1891 

The act of March 38, 1891 (26 Stat. 1095), in section 1 repealed then existing 
timber culture laws, preserved rights existing thereunder and established a pro- 
cedure for perfecting existing rights. Section 2 amended the Desert Land Act 
of 1877 (19 Stat. 377) by adding several new sections, including a new section 8 
(26 Stat. 1095, 1097) which made applicable to the State of Colorado the Desert 
Land Act of 1877. 

Section 3 through 17 dealt with several other public-land entry and utilization 
matters in the United States and Alaska. 

Section 18 (26 Stat. 1095, 1102), after granting rights-of-way through the public 
lands and reservations of the United States to canal or ditch companies formed 
for the purpose of irrigation and organized under State or Territorial laws, con- 
tained this proviso: 

“That no such right of way shall be so located as to interfere with the proper 
occupation by the Government of any such reservation * * * and the privi- 
leges herein granted shall not be construed to interfere with the control of 
water for irrigation and other purposes under the authority of the respective 
States and Territories.” 

Section 24 authorized the President to set apart and reserve public-land areas 
as public forest reservations, and it is by reason of this provision that the act is 
frequently cited as the “Forest Reservations Act of 1891.” 
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6. Forest Reservations Act Amendment of 1897 

The act of April 23, 1897 (30 Stat. 1), insofar as it related to the provisions 
in the 1891 act (cited above) authorizing creation of forest reservations from 
public land areas, contained this provision (30 Stat. 1, 34-36) : 


“All public lands heretofore designated and reserved by the President under 
the provisions of (the 1891 Act cited) * * * and all public lands that may 
hereafter be set aside and reserved as public forest reserves under said Act, 
shall be as far as practicable controlled and administered in accordance 
with the following provisions: 


* * * & * * * 





“*All waters on such reservations may be used for domestic, mining, 
milling, or irrigation purposes, under the laws of the State wherein 
such forest reservations are situated, or under the laws of the United 
States and the rules and regulations established thereunder.’ ”. 


7. The Reclamation Act of 1902 
The Reclamation Act of June 17, 1902 (32 Stat. 388, 390) provided: 


“Seo. 8. That nothing in this Act shall be construed as affecting or in- 
tended to affect or to in any way interfere with the laws of the State or 
Territory relating to the control, appropriation, use, or distribution of 
water used in irrigation, or any vested right acquired thereunder, and the 
Secretary of the Interior, in carrying out the provisos of this Act, shall 
proceed in conformity with such laws, and nothing herein shall in any way 
affect any right of any State, or of the Federal Government or of any land- 
owner, appropriator, or user of water, into, or from any interstate stream 
or the waters thereof: Provided, That the right to the use of water acquired 
under the provisions of this Act shall be appurtenant to the land irrigated, ¢ 
and beneficial use shall be the basis, the measure, and the limit of the right.” 


8. The Federal Water Power Act of 1920 


Two sections of what is commonly referred to as the Federal Power Act of 
1920, the act of June 10, 1920 (41 Stat. 1063), relate to compliance with State 
water laws; section 9 (b) (41 Stat. 1063, 1069) read: 


“Sec. 9. That each applicant for a license hereunder shall submit to the 
commission— 
* * * * * % Bg 


“(b) Satisfactory evidence that the applicant has complied with the re- 
quirements of the laws of the State or States within which the proposed 
project is to be located with respect to bed and banksand to the appropria- 
tion, diversion, and use of water for power purposes and with respect to 
the right to engage in the business of developing, transmitting, and distrib- 
uting power, and in any other business necessary to effect the purposes of a 
license under this Act.” 


Section 27 (41 Stat. 1063, 1077) provided: 

“Sec. 27. That nothing herein contained shall be construed as affecting 
or intending to affect or in any way to interfere with the laws of the 
respective States relating to the control, appropriation, use, or distribution 
of water used in irrigation or for municipal or other uses, or any vested 
right acquired thereunder.” 

9. The Boulder Canyon Project Act of 1928 

Congress, in enacting the Boulder Canyon Project Act of December 21, 1928 
(45 Stat. 1057), approved the Colorado River compact of 1922 which, among 
other things, apportioned the waters of the Colorado River system between the 
upper and lower basin States. 

Section 13 (b) of the 1928 act (45 Stat. 1057, 1064) reads: 


“(b) The rights of the United States in or to waters of the Colorado 
River and its tributaries howsoever claimed or acquired, as well as the 
rights of those claiming under the United States, shall be subject to and 
controlled by said Colorado River Compact.” 


Section 18 (45 Stat. 1057, 1065) declares: 


“Sec. 18. Nothing herein shall be construed as interfering with such rights 
as the States now have either to the waters within their borders or to adopt 
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such policies and enact such laws as they may deem necessary with respect 
to the appropriation, control, and use of waters within their borders, except 
as modified by the Colorado River compact or other interstate agreement.” 


10. The Taylor Grazing Act of 1934 
Section 3 of the Taylor Grazing Act of June 28, 1934 (48 Stat. 1269, 1271), 
contained this proviso: 

“Provided Further, That nothing in this Act shall be construed or admin- 
istered in any way to diminish or impair any right to the possession and 
use of water for mining, agriculture, manufacturing, or other purposes 
which has heretofore vested or accrued under existing law validly affect- 
ing the public lands or which may be hereafter initiated or acquired and 
maintained in accordance with such law.” 


11. The Water Conservation Act of 1939, as amended 


The Water Conservation Act of August 11, 1939 (53 Stat. 1418), as amended 
by the act of October 14, 1940, included as sections 3 (b) and 10 (b) (54 Stat. 
119, 1121-1125), these provisions: 

“Sec. 3 * * * (b) No actual construction of the physical features of a 
project, which meets the requirements of subsection (a) shall be under- 
taken unless and until (1) * * * (2) the Secretary has found (i) that 
water rights adequate for the purposes of the project have been acquired 
with titles and prices satisfactory to him, or have been initiated and can 
be perfected in conformity with State law and any applicable interstate 
agreements and in a manner satisfactory to him; and (ii) that such water 
rights can be utilized for the purposes of the project in conformity with 
State law and any applicable interstate agreements and in a manner satis- 
factory to him.” 
bd * * ea x * * 

“Sec. 10 * * * (b) In connection with the construction or operation and 
maintenance of a project undertaken pursuant to the authority of this Act, 
the Secretary shall have with respect to construction and supply contracts, 
and with respect to the acquisition, exchange, and disposition of lands, 
interest in lands, water rights, and other property and the relocation 
thereof, the same authority, including authority to acquire lands and inter- 
ests in land and water rights with titles and at prices satisfactory to him, 
which he has in connection with projects under the Federal reclamation 
laws.” 


12. The Flood Control Act of 1944 


Section 1 (b) of the Flood Control Act of December 22, 1944 (58 Stat. 887, 
119), contained this provision : 

“Sec. 1 * * * (b) The use for navigation, in connection with the opera- 
tion and maintenance of such works herein authorized for construction, of 
waters arising in States lying wholly or partly west of the ninety-eighth 
meridian shall be only such use as does not conflict with any beneficial 
consumptive use, present or future, in States lying wholly or partly west 
of the ninety-eighth meridian, of such waters for domestic, municipal, stock 
water, irrigation, mining, or industrial purposes.” 


13. The National Parks Act of 1946 
Section 1 of the National Parks Act of August 7, 1946, included this language: 
“Sec. 1. Appropriations for the National Park Service are authorized for— 
* *« * * ca « & 


(9g) Investigation and establishment of water rights in accordance with 
local custom, laws, and decisions of courts, including the acquisition of water 
rights or of lands or interests in lands or rights-of-way for use and protec- 
tion of water rights necessary or beneficial in the administration and public 
use of the national parks and monuments. * * *”, 


14. Public Law 495, 82d Congress 


Section 208 of Public Law 495, 82d Congress, the act of July 10, 1952 (66 Stat. 
549, 560), reads as follows: 

“Sec. 208 (a) Consent is hereby given to join the United States as a de- 
fendant in any suit (1) for the adjudication of rights to the use of water 
of a river system or other source, or (2) for the administration of such rights, 
where it appears that the United States is the owner of or is in the process 
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of acquiring water rights by appropriation under State law, by purchase, by 
exchange, or otherwise, and the United States is a necessary party to such 
a suit. The United States, when a party to any such suit, shall (1) be 
deemed to have waived any right to plead that the State laws are inap- 
plicable or that the United States is not amenable thereto by reason of its 
sovereignty, and (2) shall be subject to the judgments, orders, and decrees 
of the court having jurisdiction, and may obtain review thereof, in the same 
manner and to the same extent as a private individual under like circum- 


stances: * * *”, 


15. The Submerged Lands Act of 1953 
Sections 3 (e) and 7 of the Submerged Lands Act of May 22, 1953 (67 Stat. 
29, 31, 32), read as follows: 

“Sec. 3 * * * (e) Nothing in this Act shall be construed as affecting or 
intended to affect or in any way interfere with or modify the laws of the 
States which lie wholly or in part westward of the ninety-eighth meridian, 
relating to the ownership and control of ground and surface waters; and 
the control, appropriation, use, and distribution of such waters shall continue 
to be in accordance with the laws of such States.” 

+ * * * * ok a 








“Sec. 7. Nothing in this Act shall be deemed to amend, modify, or repeal 
the Acts of July 26, 1866, (14 Stat. 251), July 9, 1870 (16 Stat. 217), March 3, 
1877 (19 Stat. 877), June 17, 1902 (32 Stat. 388), and December 22, 1944 (58 
Stat. 887), and Acts amendatory thereof or supplementary thereto.” 


16. Public Law 547, 83d Congress 

In legislation reflecting a dispute between the United States and the Fallbrook 
Public Utility District, Calif., and containing authorization for construction of 
facilities for use of water from the Santa Margarita River, in section 2 of the 
act of July 28, 1954 (public law 547, 83d Cong., 2d sess. ; 68 Stat. 575, 576), is this 
language : 

“Sec. 2. (a) In the interest of comity between the United States of Ameri- 
ea and the State of California and consistent with the historic policy of 
the United States of America of Federal noninterference with State water 
law, the Secretary of the Navy shall promptly comply with the procedures 
for the acquisition of appropriate water rights required under the laws of 
the State of California as soon as he is satisfied, with the advice of the 
Attorney General of the United States, that such action will not adversely 
affect the rights of the United States of America under the laws of the 
State of California, * * *”, 

17. Watershed Protection and Flood Prevention Act of 1954 
Section 4 of the Watershed Projection and Flood Prevention Act of August 4, 
1954 (68 Stat. 666, 667), reads, in part: 

“Sec. 4. The Secretary shall require as a condition to providing Federal 
assistance for the installation of works of improvement that local organiza- 
shall— 
ca ’ * eo © * 

“(4) acquire, or provide assurance that land owners have acquired, 
such water rights, pursuant to State law, as may be needed in the instal- 
lation and operation of the work of improvement; * * * 


+ 7 


18. Multiple Surface Use Act of 1955 

Section 4 of the Multiple Surface Use Act of July 23, 1955 (69 Stat. 367, 368), 
containing provisions authorizing the United States to dispose of the vegetative 
and other surface resources (other than mineral) of mining claims located after 


the date of the act, and in subsection (b) there is this proviso: 
“Sec. 4. * * * (b) * * * Provided further, That nothing in this Act shall 


be construed as affecting or intended to affect or in any way interfere with 
or modify the laws of the States which lie wholly or in part westward 
of the ninety-eighth meridian relating to the ownership, control, appropria- 
tion, use, and distribution of ground or surface waters within any un- 
patented mining claim.” 

Mr. Azsporr. I refer to that portion of clause 2, section 3, article IV 


of the United States Constitution which reads: 
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The Congress shall have Power to dispose of and make all needful Rules and 
Regulations respecting the Territory and other Property belonging to the United 
States; * * *, 

commonly known as the property clause. 

In addition to the property clause, which serves as a legislative 
guide, there are on the statute books a number of laws which may be 
said to have been designed to avoid a conflict between Federal activi- 
ties and local water-law principles. Included in this list are— 

The Canal Rights-of-Way and Homestead Act of 1866, as amended. 

The mining law of 1872. 

The Desert Land Act of 1877. 

The Forest Reservations Act of 1891, as amended. 

The Reclamation Act of 1902. 

The Federal Water Power Act of 1920. 

The Boulder Canyon Project Act of 1928, which offers an example 
of an act of Congress involving interstate water agreements to which 
the United States is a party, and which deals with a region as dis- 
tinguished from the reclamation States of the West generally. 

The Taylor Grazing Act of 1934. 

The Water Conservation Act of 1939, as amended. 

The Flood Control Act of 1944. 

The National Parks Act of 1946. 

Public Law 495, 82d Congress. 

The Submerged Lands Act of 1953. 

Public Law 547, 83d Congress. 

Watershed Protection and Flood Prevention Act of 1954. 

Multiple Surface Use Act of 1955. 

Now the question: Is the assertion, Mr. Rankin, that those acts 
were among other things designed to avoid conflict between Federal 
activities and local water laws or principles a fair assertion ? 

Mr. Rank. I think it is. 

Mr. Assotr. Yesterday the gentleman from Idaho, Mr. Budge, 
asked whether in your view the act of May 22, 1953, the so-called Sub- 
merged Lands Act, governed with respect to lands lying in whole or 
in part west of the 98th meridian. Could you state again what your 
view is on that ? 

Mr. Ranxurn. I will try to make this very plain because I want to 
watch that I don’t infer in any way anything that would adversely 
affect vested rights. 

We have a problem in this area because, as you stated in the article 
of the Constitution, article IV that you recited, the power regarding 
the disposition of the property of the United States is in the Con- 
gress, and it cannot be delegated. You might want to examine in 
connection with that the case of Knickerbocker Ice Company (253 U. 
S. 149), in which the Supreme Court held that where the Congress 
purported to provide that in addition to rights that a claimant might 
have under the admiralty and other laws of the United States, be- 
cause of injuries he might have suffered while he was in the maritime 
service, he would have a claim under the workmen’s compensation laws 
of the State from which he came. Thereby, Congress adopted the pro- 
visions of that workmen’s compensation act as a part of the admiralty 
and maritime law of the United States. The Court said that was 
unconstitutional. Congress was delegated by the Constitution the au- 
thority and exclusive authority to provide for the maritime and ad- 
miralty laws of the United States, and it could not make a delegation 
of that authority to the legislatures of the various States. 
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If we consider the appropriation of water, as it has been generally 
considered in the Western States, as in essence involving the diver- 
sion of that water and application to a beneficial use, and the proce- 
dures in connection with that, as to filing and so forth, as ministerial 
acts. I think there is a valid basis for sustaining all vested rights 
on that theory. 

But if you assume that Congress is adopting the various legisla- 
tive acts of the 17 Western States, then you could get into multiple 
»roblems as to which acts were adopted. Did you adopt the acts 
as of the first time that Congress passed an act? Did you adopt the 
amendments? Did you adopt provisions which would interfere with 
the navigation of these streams contrary to the provisions that Con- 
gress has made about navigation, and all of those problems? 

Mr. Assorr. In the legislation proposed, is it not true that there 
are provisions saving to the United States a right of freedom from 
action by the States, or laws which would operate from the States in 
such a way as to discriminate against Federal activities as com- 
pared to activities of an individual within the States governed by 
the same laws ? 

Mr. Ranxin. That is where I have some difficulty. I might say 
with regard to the proposals there are several things that bother me 
very much. In the first place, the recitals that there is a question 
about vested rights. I regret seeing anything like that in any act, 
because I don’t think there is a sound basis under the Pelton decision 
for that. 

Furthermore, I think it will make a lot of litigation that might 
otherwise be avoided. 

Mr. Assorr. Before we get into that, if I may, Mr. Rankin, on the 
general principle, is it article IV of the Constitution that governs with 
respect to the particular property involved here ? 

Mr. Rankin. Yes. 

Mr. Asporr. Since you have referred to the Knickerbocker case, 
would that collide with another constitutional provision insofar as 
the authority of Congress to do what they will with their property 
is concerned? What I am asking is this: Is there some constitutional 
prohibition or inhibitation as a general principle against what is 
sought to be done by this legislation, in your view ? 

Mr. Rankin. It depends upon the interpretation. If by providing 
that all water is open to appropriation, whether it is on a navigable 
or nonnavigable stream, you mean that they could acquire that in 
accordance with the laws of the State, and place the control under 
the State engineer, then you are in effect adopting the laws of the 
State, which is a delegation of the legislative power of Congress that 
would come in conflict with the Knickerbocker case. 

Mr. Buper. May I interrupt there a moment? Mr. Rankin, in con- 
nection with this delegation, I have before me an opinion from the 
Library of Congress under date of February 20, 1956. It is a rather 
lengthy paragraph but I have to read it in order to ask the question. 
It says this: 


The jurisdictional provisions of H. R. 741 and H. R. 8325 may renew the dispute 
concerning 8S. 18, 82d Congress. 


Then there is some language relative to the legislative situation in 
the Senate. 
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Perhaps it would be useful to invite attention to part 8 of the Federal Tort 
Claims Act, where the pertinent provision was codified and reenacted. It states: 

“The United States shall be liable respecting the provisions of this title relating 
to tort claims in the same manner and to the same extent as a private individual 
under like circumstances, but shall not be liable for interest prior to judgment 
or for punitive damages.” 


The limitation on punitive damages is qualified to accommodate provisions 
of the State law, discussion of which is not essential to this memorandum. This 
is illustrative of incorporation of State law, waiver of sovereignty, and assump- 
tion of liability by the United States to the same extent as a private individual. 
Congress has conferred jurisdiction in numerous instances on courts other than 
constitutional courts, including in some instances State courts, notwithstanding 
article III, section 2, of the Constitution of the United States. The power to do 
this is rooted in a dispute in the Constitutional Convention. 

From that opinion, I would gather that in a number of instances 
Congress has done just what you say here it cannot do. 

Mr. Rankin. I think that is a different problem. In the Knicker- 
bocker case, the Court said that the Constitution delegated to Congress 
the power exclusively to determine the rules regarding maritime law 
and admiralty. The Constitution also delegates exclusively to Con- 
gress, and the Court so said in the case referred to, the rights of dis- 
posing of and providing rules and regulations regarding both the 
property and the territory of the United States. That is a power that 
you have in the Congress alone. It is not shared with the States. 
There are other areas where you can provide for liability to be imposed 
upon the United States that is not an exclusive question. 

Mr. Buper. Why didn’t we do that in the Tidelands Act? 

Mr. Ranxrtn. Why didn’t you make that provision ? 

Mr. Bupcr. No, why didn’t we do what you say the Congress has 
aright todo? 

Mr. Rankin. When we discussed the question of the application 
of State laws with the Senate committee, and they asked for help from 
the Justice Department, they were very much troubled with this prob- 
lem of how they would keep abreast of the State laws as far as the 
Congress was concerned. They recognized at that time that they could 
not adopt the amendments in advance, but would have to periodically 
reexamine the situation. But they passed that question and said they 
would take care of that when they had to. That was in conferring on 
how to try to draft the bill and make some law that would apply to the 
area involved. 

Mr. Buper. In the Tidelands bill, we say that the control over the 
appropriation and use of the water shall be under State law. What 
else can we say to accomplish at least what some members of this 
committee would like to accomplish ? 

Mr. Rankin. It depends on what you want to accomplish. If you 
want to make it possible for people to acquire vested rights in unap- 
propriated water by taking the basic acts of diverting the water and 
applying it to beneficial use, and then taking whatever steps there are 
to record that, which have been construed by the courts to be ministerial 
acts—and that is essentially what you are trying to do—I think you 
can do it by the language you have used without getting into these 
constitutional problems. But if you are trying to adopt a water code 
of a State, and thereby submit to the control of the State navigable 
streams and other waters that are within that State, and are in inter- 
state commerce, then you get into ramifications and problems that are 
tremendous. 
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Mr. Bunce. All we are trying to do is to keep in status quo the under- 
standing of the people in the West, an understanding which they have 
had for 100 years, that if they proceed under State water law to appro- 
priate and use water, they have the right to continue to do so. That is 
all we are trying to accomplish. How can we do it other than as we did 
in the Tidelands legislation ? 

Mr. Rann. I think you have done that part of it, but there are 
many people who would like to say as a part of that, that the United 
States cannot have any rights in water unless it comes in and asks for 
it from the State. If that is what you are trying to do, I think there 
are very difficult problems. 

Mr. Buper. We are not going quite that far. We simply want the 
United States to be on the same footing as a private individual. 

Mr. Ranxrn. I don’t think you can do that under the Constitution. 

Mr. Bunge. In other words, you feel that this is a field in which 
Congress cannot legislate ? 

Mr. Ran«1n. You can’t legislate contrary to the Constitution. You 
can’t take away the supremacy of the United States within an area 
that the United States is properly performing a Federal function. 

Mr. Assorr. Does not the legislation propose—and I am referring 
to page 4 of H. R. 8325 in section 5—declare that in the use of water for 
any purpose in connection with Federal programs, projects or activi- 
ties, no Federal agency or employee of the Government shall interfere’ 
with the exercise of any right to the use of water for beneficial pur- 
poses heretofore acquired under and recognized by State, custom or 
law, except when expressly authorized by law, and upon payment of 
just compensation therefor. 

Do you believe that provision satisfies the concern you have on that 
point, Mr. Rankin? 

Mr. Ranxin. No, I have very serious problems in regard to that. 
If you take the water reference out and apply it to property—just say 
the United States has a post office or some other property located within 
some State in the United States, and you would say that the execu- 
tive branch can’t use that property without going in and asking per- 
mission of the States, I don’t believe the court would sustain that. 

Mr. Asporr, Then I refer you to page 5, beginning on line 20: 
Provided further, That no right acquired under State law shall be enforceable 
against the United States if such right would be enforceable against the United 
States only because of a State law or custom which discriminates against the 
United States— 

And so on. 

Are there to your knowledge any laws in the 17 reclamation States 
of the West, either organic or by virtue of common law in the courts 
or by virtue of legislative enactments, which today discriminate 
against the United States as distinguished from private citizens or cor- 
porate entities within those States ? 

Mr. Rankin. Not that I know of. The only experience we have had 
of that character is when we were offered less than a full certificate in 
one State, if we complied with the State law. 

Mr. Axseorr. In your several references to the Knickerbocker case, 
you are not adopting the rationale of the Douglas and Black dissents 
in the Alabama-Texas States. 

Mr. Rankin. We cannot adopt the dissents. 
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Mr. Assorr. I say adopting the reasoning of the dissents. You 
were on the briefs, I believe, against the motion, and the majority, of 
course, refused to grant that motion. 

Mr. Rankin. That is right. 

Mr. Axssorr. So that there should be no confusion between the 
reasoning referred to in the Knickerbocker case and the dissents of 
Justices Black and Douglas in the Alabama-Texas case. 

Mr. Rankin. That is right. 

Mr. Assorr. Where a great deal is said about the possibility of 
States. controlling property which in effect belongs to all of the people. 

Mr. Rankin. Before you leave section 5, I would like to point out 
the difference in thinking. This provides that if there are discrim- 
inatory provisions, the United States would not be bound by it. What 
I am saying is that the law would require, as I see it, the United States 
to ask permission of the States to use its own property. 

Mr. Assorr. Framing it in that way assumes, of course, that it is 
the property of the United States. 

Mr. Rankin. We go back to the time that the United States was 
there before any of the 17 Western States, and it had to have this prop- 
erty either by purchase or conquest, and then you would have to trace 
it like any property law as to whether or not there was any transfer 
or conveyance. 

Mr. Asport. Is it your position or your understanding, Mr. Rankin, 
that the title to water on the public domain as distinguished from the 
title to land can be separated by the Congress under article IV? 

Mr. Rankin. Yes, if you say water rights as distinguished from 
water. 

Mr. Assorr. Water rights. With respect to 160 million acres of 
vacant unappropriated land, could the United States under that clause 
convey every acre of that land to the respective States ? 

Mr. Ranxrn. Yes. 

Mr. Asgorr. Could they in so doing convey away the water rights? 

Mr. Ranxrn. Either separately or together, they could. 

Mr. Asgorr. Are you saying that what is proposed in this legisla- 
tion, notwithstanding that, would collide with the Constitution ? 

Mr. Rank«tn. Yes, because you are not conveying that away. I 
have no difficulty if the Congress decides it wants to give the water 
rights that the United States owns in any area away, or if it wants to 
give away every piece of property that the United States owns, it has 
that power. I think the Court has said it several times. 

Mr. Azssorr. Then with respect to this legislation proposed here, 
there are perhaps two distinct phases. It purports to operate retro- 
spectively in a sense in that an effort is made to quiet title in the waters 
of the Western States, where they are in dispute, and also to establish 
that the waters within those areas are subject to use and development 
as provided by the State laws. Is that correct? 

Mr. Ranxrn. I think that is what it tries to do. If you ask me 
whether I think it can be done in this way. I do not. 

Mr. Asporr. Can it be done in such a way in your view so as not to 
collide with the constituional limitations to which you referred ¢ 

Mr. Rankin. Only if you convey the water rights. 

Mr. Anport. So you say it is whole hog or none. 

Mr. Ranxtn. Yes, because as long as it is Federal property, the 
Congress is given the power and duty under the Constitution to regu- 
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late it and provide laws concerning it. They cannot give that power 
or delegate it away. 

Mr. Ansorr. Is it delegating the property away or merely subject- 
ing it to a reasonable requirement of compliance and noninterfer- 
ence with State rights that might involve the same waters, or the use 
of the same waters ? 

Mr. Rankin. The control of those properties is in the United 
States, and Congress has the power to provide by law how it should 
be handled. Any time under the decisions of the Supreme Court that 
the Congress takes State law and applies it in an area where it has 
exclusive control, that is an unconstitutional delegation of power. 

I am sure that the Congress would have difficulty in trying to de- 
termine what the State law is with regard to the various States that 
the Member of Congress involved is not personally familiar with be- 
cause it is his own State. If you take the 17 Western States, we have 
trouble trying to reconcile their laws because there are riparian rights 
in some of the areas, there are riparian rights preserved after ap- 
propriative rights are established, and there are interpretations that 
are entirely different in regard to the effect of the filings. Some hold 
that action to be ministerial, some hold that it is a part of the acquisi- 
tion of the right of itself. 

Mr. Assorr. But involved are property rights in any case. 

Mr. Rankin. That is right. 

Mr. Buper. Mr. Abbott, could I interrupt? 

Mr. Anport. Yes, sir. 

Mr. Buper. Mr. Rankin, what form would this conveyance take? 

Mr. Rankin. The Submerged Lands Act is a clear action where the 
Congress did convey property rights to States. 

Mr. Buper. Suppose we took the drainage of the Colorado River, 
and we followed the compact between the States, would Congress 
then make a conveyance to the States of the waters as they have been 
allocated among themselves? Is that the position you take? 

Mr. Ranxrn. I don’t think that the United States has any right 
left in prior vested appropriated waters. So all you would have is 
a right in the unappropriated waters. But if you do that, you have 
the question of what you have left that you can spend Federal moneys 
on, whether there is any Federal interests left in those properties, 
if you convey all of those water rights away. You also have the 
question of whether or not, if you convey those rights, you can still 
regulate navigation, because if a State decides to say, “On this water 
we want to allow a certain structure to be built within a navigable 
stream,” how are you going to stop it ? 

Mr. Buper. I take it you are not in favor of such a conveyance? 

Mr. Ranxrn. It is not my function to decide whether that should 
be done. It is my function to try to help you by advice as to the 
effect of various actions that you might contemplate. I think that 
before you would want to do anything like that, you would want to 
analyze the Federal Power Act, the effect on all of the national parks, 
the grazing lands, the navigation servitude, the contro] that you have 
over a navigable stream, and all of the various installations where 
the United States has billions of dollars invested in these projects, 
and what it would mean to them. 
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Mr. Buper. Of course, there are several million private citizens 
who have a number of billions of dollars invested in reliance upon 
their water rights obtained under State law. 

I think you oversimplify this matter of vested rights. You keep 
saying that the vested rights are secure. 

Let us take, for example, water arising on a Federal reservation. 
Let us say it is a national forest, and pore down below have ap- 
propriated that water in this century and have put it to beneficial use. 
When does this vested right come into being if the Federal Govern- 
ment decides that it withdrew this land in 1890 as a national forest, 
and consequently controls the water? Then what happens to your 
vested rights downstream ? 

Mr. Ranxin. As long as I have been here, the Federal Government 
has never made such a claim. 

Mr. AspINALL. Just a minute. That is taking into consideration the 
Blue River case, and the position that the Justice Department took 
in its original pleadings ? 

Mr. Ranxrn. Yes. We claim that if there was unappropriated 
water, that the United States could claim and use that water. But 
where a man has taken the water, appropriated it and applied it to 
beneficial use, prior to any reservation, the United States takes subject 
to that prior claim. 

Mr. Asprnatu. But it is an effort to date back to certain dates of 
withdrawal made by the Federal Government, and did not take into 

, | consideration as far as your presentation is concerned, as I remember 
) it, the direct appropriations made under State law. You threw your- 
self in conflict with them in that case, is that right? 

Mr. Rankin. No We raised the proposition that if the United 
States withdrew the land for a Federal purpose and thereafter sought 
to apply it—applied that water to beneficial use—it was not bound by 
State decisions where it was not a party. That was the issue. 

Mr. Asprnatu. But you went back to 1907 or 1911 on these with- 
drawals when the first presumptive right that I could recognize would 
be about the year 1935, when you really began to firm up, under the 
procedures of the State, the water right which you contended belonged 
to the Government ? 

Mr. Rankin. It was contended by the Department—I think In- 
terior—that the water had been applied to beneficial use after the reser- 
vation at an earlier date. If it had not been, the United States would 
not have had any right beyond the purpose of the reservation because it 
had not applied it to a beneficial use. 

Mr. Buper. Mr. Rankin. you are there following a State law. There 
is nothing in the Federal law that requires beneficial use unless you 
get it from the language of the measures that we talked about that 
we shall comply with State law. That is the only place you get this 
beneficial use. 

Mr. Rankin. We are applying principles. I have no difficulty in 
recognizing and feeling that we could always sustain vested rights un- 
der the law on the basis that the question is, and what Congress was 
recognizing, was whether or not a person diverted the water and 
applied it to beneficial use. If you say, as it is interpreted in some 
States, that one has to go through a certifying process and that deter- 
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mines the right, then I have grave difficulty under the constitutional 
limitations. 

Mr. Bunce. But you are doing there just exactly what you say 
we can’t do in this legislation. You are adopting the State law. You 
are saying that somebody has a water right because they followed State 
law. 

Mr. Ranxrn. That principle of the right to appropriate water was 
applied in the West before there was any detailed law of any kind. 

Mr. Buper. I appreciate that. It has been applied for 100 years. 
We are wondering why now somebody wants to adopt a new construc- 
tion. There has never been any question about it until just the last 
few years. 

Mr. Ranxrn. I don’t think anybody wants to adopt a new construc- 
tion with regard to that. 

Mr. Buper. When you say that you must appropriate and put to 
beneficial use, are you not there saying that if you do that, and that is 
a requirement of State law, you get a water right. Yet you tell us if we 
pass these bills and say that people have to do that in the future— 
adopt the same State water laws—that would be unconstitutional. 

Mr. Rankin. We are talking about two different things, I think. 
I am saying that if you assume that is the principle, I think Con- 
gress could have adopted that, and did adopt it as the principle for 
the appropriation of water and it separated the land from the water 
rights and made that principle apply. I think that principle applied 
in the West before you ever had any detailed legislation by the States 
regarding it. 

Mr. Asprnaty. Mr. Rankin, in the final analysis in your thinking, 
who has the right to determine whether or not there are any unap- 
eT waters left where public land of the United States are in- 
volved ? 

Mr. Ranxrin. The courts will have to, finally. 

Mr. Asprnatu. Yes, sir. As I understood, you took exception to 
various courts of the States, and contended that the matter should be 
immediately thrown into the district court of the Federal Government, 
is that correct, because of the possible multiplicity of action ? 

Mr. Rankin. I don’t question that Congress could provide for the 
United States to be subject to the State courts, if it wished to do so in 
regard to this matter. I was trying to point out the problems under 
the State law and the various jurisdictions where you can’t really get 
your title quieted. Under present laws the United States can always 
remove to the Federal courts, and get anybody that has an interest 
in the particular property before the court and get the title quieted. 
Tf they decide that the water has been diverted and applied to a bene- 
ficial use under many of the western State laws, even if you have not 
complied with all of the provisions about filing, the basic act is con- 
trolling and the courts would adjudicate that just as they would de- 
termine whether I had good title to my house. 

Mr. Asprnati. Why would this bill be necessary if the various 
parties can at all times go before a district court and adjudicate their 

water rights ? 

Mr. Ran«rn. You do have a problem. I don’t want to mislead 
anybody about the jurisdiction of the courts over the United States, 

and whether or not they can get the United States before those courts 
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to determine what its water rights are. The Congress tried to pro- 
vide for that under section 666, as I recall. There is quite a question 
as to what was intended. 

As you may recall the Chairman of the committee that sponsored 
that bill said that it was to be limited to various projects established 
in the future, and it was to try to provide for an adjudication of water 
rights instead of the various controversies about who would control 
the stream and control the structures and questions of that kind. It 
is a matter for Congress to decide how much you want the Govern- 
ment to be involved in litigation. 

Mr. AspInALL. Permit me one more question. 

Let us take into consideration floodwaters which arise on the Federal 
lands and they are held in a reservoir of a Federal installation, and 
known to be unappropriated. Is it your contention that the Federal 
Government owns those waters / 

Mr. Rankin. It owns the right to the use of them. 

Mr. AsprnaLu. To what extent ? 

Mr. Rann. To the full extent. 

Mr. AspInALL. Even to the exclusion of any other possible user 
along the stream ? 

Mr. Rankin. No. It hasto recognize the prior appropriations. 

Mr. Asprnaty. What about future appropriations? What if there 
is more water there than could possibly be needed by the Federal 
installation ? 

Mr. Ranxrn. Unless the Federal Government has reserved them 
or withdrawn them, they are still available. 

Mr. Asprnatu. If the Government has withdrawn them, and per- 
haps reserved them, because of its ownership of the public lands, who 
determines the final amount that the Government can have, and when 
the later appropriators can take over ? 

Mr. Rankin. The Congress of the United States. You have decided 
it in a good many cases. You said that certain waters will be im- 
pounded and applied to certain projects. 

Mr. Asprnai. It is up to the Federal agency to make its claim be- 
cause of congressional action as to the amount authorized in the con- 
gressional action, is that right ? 

Mr. Rankin. That is right. 

Mr. Asprnatu. And that determination is by congressional action 
and not by any comparative rights of present and future users in the 
area. 

Mr. Rankin. I would not say that. I think Congress takes that 
into consideration when you vote a project. 

Mr. Asprnati. I understand that. I am not arguing that. What 
T want to know is the final determination. In other words, you con- 
tend, as I understand it, that is under congressional authority, and is 
not subject to review by the State laws. 

Mr. Ranxtn. That is right. I think when the courts examine that, 
either Federal courts or State courts, they are bound by the legisla- 
tion of the Congress regarding it where Congress is acting within 
its constitutional powers. 

Mr. Younc. Do I understand your testimony correctly that the 
Federal Government recognizes water rights that are considered vested 
by State law? 

Mr. Rankin. Yes. 
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Mr. Youne. You don’t have any separate criteria that you apply, 
originating from a Federal concept of what is vested to make any 
collateral examination of whether or not it is really vested in the 
Federal opinion. In other words, if according to the State law of 
Colorado, it is a vested right, you recognize that as a vested right. 

Mr. Rankin. Yes, we always have. 

Mr. Youne. Would it be possible for a State like the State of 
Nevada to have a vested right itself for the water ? 

Mr. Ranxin. I think that is true in a number of the Western States. 

Mr. Youne. Would there be anything unconstitutional or illegal, 
then, if a State would amend its water laws and in one fell swoop 
appropriate all water that remains in the State, considering the fact 
that water is important to that economy, and we have very little of it 
out there, and thereby end for all time this dispute between the Fed- 
eral Government and the State government? If you recognize vested 
rights according to State law, is there anything unconstitutional for 
the State of Nevada to pass legislation to appropriate all water, and 
have a vested right according to State law ? 

Mr. Ranxtn. I think so. I don’t think that kind of law would be 
binding on the United States. 

Mr. Youna. There is a little inconsistency there. On the one hand, 
you recognize State law as a vested water right, and now you come 
back and say you would not recognize it. 

Mr. Rankin. You are departing from the principles of appro- 
priation. 

Mr. Youne. I am not departing. You have to modify your original 
statement because I am not departing. You are either not recognizing 
all vested rights, according to State law, or you are. If you recognize 
all vested rights according to State law, if the State passes laws and 
thereupon proceeds to act pursuant to those laws, and appropriate all 
water and gets vested rights according to its laws, if you stick with 
your original contention, the Federal Government would have to 
recognize that. 

Mr. Rankin. I don’t think the way you state the last proposition 
that it is an appropriation of the water to a beneficial use in accord- 
ance with the criteria that have been established up to date. 

A mere declaration by the State that hereafter all property of the 
United States shall belong to the State, I don’t think transfers 
property. 

Mr. Young. That is not a declaration. That is merely a declara- 
tion with regard to water rights. They do it with regard to under- 
ground water which is a very serious problem out there, and a legiti- 
mate concern. The water level of the State is going down. I think 
reasonable men might find that it would be in the interest of the 
State welfare if the State would stop all appropriation except as 
it deemed desirable, and prohibit any Federal property from con- 
tinuing there. Would it be possible to vest the rights in all under- 
ground water in an area where water is extremely valuable ? 

Mr. Ranxrn. I don’t think so. The water is regarded by water 
lawyers as the same, whether it is flowing underground or above the 
ground, if it is flowing water. If it is just percolating water, there is 
another law that applies. If it is water that is stationary in the area, 
it is a part of the land where it is not separated by proper acts of the 
legislature or the Congress. 
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Mr. Younc. Going back to the original statement, the Federal Gov- 
ernment does not really recognize vested rights according to State law 
unless those vested rights are in accordance with what the Federal 
Government deems vested rights should be. Is that more aptly stated ¢ 
In other words, you have criteria that you apply to determine whether 
or not you are going to allow State law to determine whether it is 
a vested right, is that correct ? 

Mr. Rankin. We follow whatever law the Congress has laid down 
in regard to it. 

Mr. Youne. Has Congress laid down any laws as to what is vested 
or not vested ? 

Mr. Rankin. We feel that you have recognized as vested rights 
wherever a person has complied with the eee appropriation of 
water. 

Mr. Youne. Under State law ? 

Mr. Ranxin. Under State law or any other, where you divert the 
water, and apply it to beneficial use. 

Mr. Young. But that State law is changed to broaden what is 
vested right. If that happens, would the Congress go along with 
what is vested right in the future as it has in the past ? 

Mr. Ranxrn. What Congress does is dependent upon the action 
it takes. 

Mr. Youna. If no action is taken, what past activities and inter- 
pretations require the Federal Government to accept a vested right 
according to State law ? 

Mr. Ranxrn. I don’t think the Congress could pass a law that would 
be constitutionally valid that would provide that all of its water 
rights could be acquired by a State by passing legislation. That is, 
the State passing legislation. If Congress sees fit to convey those un- 
appropriated rights, it has that power, as I have said. But to let a 
State decide that it shall take away from the United States Govern- 
ment the property of the United States I think is an invalid act. — 

Mr. Youne. It does that now if it wants to appropriate a certain 
amount of water. Why can’t it appropriate all the unappropriated 
water ? 

Mr. Ranxin. Then it applies it to a beneficial use, just like the 
United States can get water by applying it to beneficial use. 

Mr. Youna. Beneficial use would be the future protection of the 
economy of that area. 

Mr. Rankin. That is not what was conceived. 

Mr. Youne. You are not applying state criteria then. an 

Mr. Rankin. No, I am applying what is traditional criteria 
throughout the west. 

Mr. Youn. Federal or State? 

Mr. Rankin. The Federal and State. Except as to reservations for 
a stated purpose you have to take the water, divert it, and apply it 
to beneficial use. Until you do, you don’t get the vested right. 
If you divert it without completing the process, you have not done 
it properly. 

Mr. Assorr. Have you had an opportunity to examine the testimony 
of the General Counsel of the Department of the Navy that was taken 
here on February 15, 1956? 

Mr, Rankin. Yes. 
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Mr. Assort. Is it fair to say in response to questions asked by the 
committee that the General Counsel stated that with respect to the 
Hawthorne Aviation Depot, which was a military reservation created 
by withdrawal of land from the public domain, that in that area the 
Department of the Navy has an abupints property right in perpetuity 
to an indeterminate amount of water within the exterior beaediasent 

Mr. Ranxrtn. I don’t think I should characterize the testimony of 
anybody else before this committee. I think the testimony speaks for 
itself. 

Mr. Assorr. Let me put it this way. If it is asserted that within 
the exterior boundaries of the Hawthorne Ammunication Depot there 
is an absolute right in perpetuity in the United States to the use of an 
indeterminate amount of water, what would your opinion be? 

Mr. Rankin. I think that depends upon the facts in the particular 
situation, because there may be an opportunity or there may not be 
an opportunity for other people to appropriate that water if it flows 
out of that depot, so that other people could have appropriated the 
water or do before the United States applies it. 

Mr. Assorr. If at some future time, the day after tomorrow, the 
citizens of Nevada, immediately abutting the exterior boundaries 
of the Hawthorne Aviation Depot, file an application for use of 
ground waters—and Nevada has a ground water control code, and 
begin pumping to the detriment of the United States, what is the 
legal posture of that situation? Are they taking rights that are 
vested in perpetuity in the United States? They are complying with 
State law. What is the legal posture? 

Mr. Rankin. If they are appropriating the water under that law, 
and the reservation has not been sufficient within its stated purpose to 
cover that particular water, but it is a part of the ground water system 
that is available for appropriation by the action of reservation, they 
certainly acquire a vested right if they complete the appropriation 
process. 

Mr. Assorr. Then let us refer to the specific acts that are involved. 
Was it your statement that Congress by enactment of the Desert 
Land Act did separate the title to water rights and land on the public 
domain ? 

Mr. Rankin. Yes, if you mean by that that they said that anybody 
who acquired the land just by obtaining a patent to that land did 
not acquire the water rights, that is true. 

Mr. Assorr. Then by executive withdrawal—no act of Congress—- 
the United States can acquire indirectly a right which it does not 
have directly. 

Mr. Ranxrn. I cannot conceive that is not by act of Congress, 
because Congress has provided for these withdrawals in many in- 
stances. 

Mr. Apsorr. On the statement of beneficial use—Mr. Aspinall re- 
ferred to the Blue River situation in Colorado— and based on what you 
said earlier that if the United States had not put to beneficial use the 
waters rising in the reservations created long prior to the dispute 
involved, that they would have no title to those waters. 

Mr. Ranx«rn. Except if other people had not applied them to 
beneficial use, either, nobody else would be able to take that water 
right away from the United States. But if somebody else had ap- 
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plied that water to beneficial use and diverted it, they would get a 
prior vested right. 

Mr. Assorr. Then if a reservation is created, and streams either 
arising in that reservation or sending waters outside the reservation, 
after creation of the reservation, but prior to any demand for the 
waters by the United States or any of its agencies, a citizen of the 
State under State law appropriates waters, does that bar the United 
States from utilizing those waters in the future unless condemnation 
is had and damages paid ? 

Mr. Ranxin. Yes, except for the purpose of the reservation and 
one exception. Also in cases like the cases we had where they were 
trying to get our waterholes on the Federal reservations, or the Taylor 
grazing lands, the State courts held that that type of water was not 
subject to control. 

Mr. Assort. Let us say flowing waters. 

Mr. Ranxin. That is true. 

Mr. Aspsorr. On flowing waters it does? 

Mr. Ranxin. Yes. 

Mr. Assorr. Let us go back to the constitutional inhibition here. 
You refer to the Knickerbocker case. 

Mr. Ranxin. Yes. 

Mr. Azgorr. Involved there was the exclusive control of the United 
States over things maritime, is that correct ? 

Mr. Ranxrn. That isright. 

Mr. Asporr. Involved with respect to water and land, is the prop- 
erty clause, exclusive control. 

Mr. Rankin. That is right. 

Mr. Axsgort. Is it not true that in the commerce clause of the Con- 
stitution there is exclusive control in the Congress of the United States 
with respect to those things covered ? 

Mr. Ranxin. The language is not quite that way. 

Mr. Asporr. As it has been construed. 

Mr. Ranxrn. No, it has not been construed that way either. As 
you will recall, in the Attleboro case, the Supreme Court did provide 
that any action by a State to pass legislation that would control inter- 
state commerce was a burden upon that commerce. But in later cases, 
the Court has said that where the Congress has not decided to act, 
and it does not unreasonably interfere with that commerce, that it is 
permissible for the State to regulate. 

Mr. Asporr. Do not those later decision, however, hold that it is for 
Congress to make a decision as to whether or not there is interference ? 

Mr. Ranxrn. Yes. 

Mr. Asporr. Would the Southern Underwriters case be one of those ? 

Mr. Rankrn. It is a little different under constitutional law, but 
there the Court, as you know, held that insurance was interstate com- 
merce, and Congress acted later to provide that the States could con- 
tinue the type of regulation that they had. 

Mr. Axnrorr. And some of that regulation, analogous to the water 
situation, might be deemed interference at the local level. 

Mr. Ranxrn. If you would say that you are going to permit the 
States to control the property of the United States, I think you tend 
to liquidate the Constitution. 

Mr. Asrorr. The concern when this record is gone over will be per- 
haps that there is here presented by you, Mr. Rankin, a proposition 


56 WATER RIGHTS SETTLEMENT ACT OF 1956 


that the Constitution, outside of the property clause, somehow inhibits 
or prohibits Congress doing what this legislation would propose to do. 
You see no analogy between the interpretations of the commerce clause 
with respect to this exclusive control of Congress and the property 
clause with respect to the exclusive control of Congress? 

Mr. Ranxtn. That is correct. 

Mr. Asrzorr. You do not see that ? 

Mr. Ranxrin. That is right. I do want to make it plain that I think 
the vested rights are fully protected and they are protected on the 
theory that Congress was recognizing the principle of appropriation 
which was recognized throughout the West, or in many areas of the 
West before there was any detailed legislation about it. 

Mr. Buper. Mr. Rankin, there you are saying that if a person com- 
plies with State law, then he gets a vested right, is that correct ? 

Mr. Ranxrn. I am also saying that if they don’t comply with the 
technicalities of the State law, but do divert the water and apply it to 
a beneficial use, where there is no Federal reservation, I think the 
courts will sustain that as a vested legal right to the use of that water. 

Mr. Buper. Under what Federal statute would a person get that 
vested right? What Federal statute would the individual be follow- 
ing on private land ? 

Mr. Rankin. I think it would be obtained under the various acts 
in which Congress has recognized that State law. I have to try to 
keep within the constitutional requirements in interpreting how far 
Congress went, so as to recognize the validity of the vested right. I 
can’t find that Congress adopted or delegated the power to determine 
all of these things about the regulation of streams and so forth that 
many of the codes have. But I do find that you were recognizing in 
the history of that act this principle of appropriation, and you did 
separate the land from the right to the use of water, and people acted 
upon that. I think the courts have sustained it. 

Mr. Bunce. That is the Desert Claims Act. Suppose I have deeded 
land in my State, and I divert the water and put it to beneficial use, is 
there any Federal statute that gives me a vested right ? 

Mr. Ranxin. I think that the same statute applies not merely to 
desert lands, as such, but it applies to all of the water that is in the 
State that was related to any of the public domain. 

Mr. Bunce. I am getting my vested right by complying with the 
laws of the State which set forth that you must not only appropriate, 
but also put to beneficial use. I cannot understand why you would 
recognize that as a vested right and yet say that the Congress can’t 
delegate this control over the water. That is what you are doing, is it 
not? When you recognize a vested right, are you not recognizing the 
delegation ? 

Mr. Rankin. I think you are recognizing the principle, and I think 
that is what Congress did in that legislation. You recognized the 
principle of how you could acquire appropriative rights that were 
valid. If you get into the question of saying the State engineer shall 
control all the streams of the State, then you get into all kinds of con- 
stitutional questions, and the courts will read out of legislation the 
things that make a direct conflict, if there is any way to do it, so as to 
try to interpret it as valid within the Constitution. 

Mr. Buner. Let us go back to this example of this vested right. 
The water arises now on a Federal reservation, let us say it is a na- 
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tional forest, and that national forest was reserved in 1890, let us say. 
People on the stream down below, acting under State law, have ap- 
propriated and put to beneficial use the water. When is the prior 
right? Say they did this act of appropriating and putting to bene- 
ficial use in 1920, who has the prior right to waters arising on the na- 
tional forest, the Federal Government, or the people that have what 
you call a vested right ? 

Mr. Ranxrn. The people that had the vested right have to the ex- 
tent of their appropriation a prior right. We have never asserted any- 
thing to the contrary. 

Mr. Buper. In not asserting it, you are following State law. 

Mr. Ranxin. To that degree. We are also following the principle. 
We recognize that if they had not gone through certain technicalities 
of the State law but had diverted the water and applied it to bene- 
ficial use that they have satisfied the requirements of appropriation if 
it is not in violation of the purpose of the reservation. 

Mr. Buper. How weal you reconcile that with the statement of 
the Department of Navy—and incidentally, they indicated they re- 
ceived advice from the Department of Justice—when the Department 
of Navy says that on any Federal reservation the Federal Government 
owns the water in perpetuity ? 

Mr. Rankin. I hope I don’t have to account for everybody’s testi- 
mony before this committee. 

Mr. Buper. Are you the one who gave the Navy the advice ¢ 

Mr. Ranxin. Not that advice. 

Mr. Buper. That is what the Navy told us and I can’t square those 
two with what you say. 

Mr. Sisk. Isn’t it a fact that the testimony was that dealt only with 
unappropriated water, and under questioning it was made clear that 
did not apply to waters already appropriated ¢ 

Mr. Bune. The trouble with that isthis. When the Navy digs those 
wells, the Navy has no means of knowing whether they are tapping 
somebody else’s water supply. The only way they can ever find out 
is by following State law. That is what the State law is there for. 

Mr. Ranxin. May I help you on that problem, Congressman ? 

Mr. Buper. I hope you will. 

Mr. Ranxrn. If the Navy actually needs that water, under our 
Constitution, it can get it. 

Mr. Bunce. Even though they are tapping a vested right ? 

Mr. Rankin. That is right. 

Mr. Bupar. What does the vested right amount to, then? 

Mr. Ranx1n. It has to be compensated for. The Navy can come 
and take my property if it has to be used for a proper Federal use. 

Mr. Bunge. Of course, that can be done by condemnation. 

Mr. Rankin. And it can be done by taking it, because the Consti- 
tution provides that there must always be a just compensation for 
any such taking. So the courts imply if the Navy ever steps in and 
drills a well, and takes a vested right, that person can come into court 
and get compensated in accordance with whatever damage he suffered. 
He gets fully compensated, presumably, for that right. 

Mr. Buper. Would the same thing be true in the example of the 
national forest? 

Mr. Ranxrin. Astovested rights? Yes. 
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Mr. Buper. You feel that the Federal Government could at any 
time block off that water that arises on the national forest, and take 
away the vested right of the people down below? 

Mr. Ranxrn. I don’t want to say at any time. If the Congress 
says they can, they can go ahead and do it, because Congress has said 
so, and because you have that power. Then they have to compensate 
for anything beyond the purpose of the reservation. 

Mr. Bunge. I don’t recall Congress saying that the Navy could dig 
those wells in Nevada. What is the difference? 

Mr. Rankin. You said they could build an installation, and they 
cannot do much without water if they are going to have a lot of people 
on it. 

Mr. Buper. You could also say that we have told the National For- 
est, Service to put out the fires in the forest. That does not mean that 
we said they could take all the water that arises in the forest. 

Mr. Ranxrn. No, but you might by implication authorize them by 
that act to take whatever is reasonably necessary and that might inter- 
fere with vested rights, and they would have to compensate for what- 


ever is beyond the purpose of the reservation. That is implied. 

Mr. Bunge. Do you know of any directive of the Congress that says 
that the Navy or the Department of Justice or anybody else shall not 
comply with the water laws of the 17 Western States? 

Mr. Ranxin. No. 

Mr. Buper. It seems to me that you take the attitude that you are 
trying to find some means of not complying when there are some 14 


directives of Congress that say you should comply, and apparently 
none that say you shall not comply. 

Mr. Ranxkrn. We try to do what you tell us. If you tell us to do 
something, if you construe it one way, that would be unconstitutional, 
we have to try to construe it so it would be valid, and do as much as 
we can. 

Mr. Bupar. Tell me this. The Navy Department would not have 
been prejudiced in any way if they paid the $6 and signed the certificate 
of beneficial use. They would have the water under the laws of the 
State of Nevada. Why were they advised to get into a lawsuit about 
it, when they would not have been harmed in any way, and when Con- 
gress said they should follow State law? 

Mr. Ranxrn. I told you yesterday the fact that the Federal govern- 
ment has made filings under State law has been used by some courts 
to construe that the Federal Government had no right, and had there- 
by subordinated itself to State law. 

Mr. Bupcr. There was no indication of that in the Hawthorne case. 
The State engineer said he was ready to issue the permit as soon as 
they paid the $6 and signed a certificate saying that the water was being 
put to beneficial use. 

Mr. Ranxrn. I don’t know about that. I do know that the courts 
have used that against us. It also runs into a lot of expense. 

Mr. Buper. It is going to run into a lot of expense in this instance, 
too, when you get a dozen admirals appearing up here, and you have 
a suit in the State court which you have removed to the Federal court. 
That is going to cost a lot more than that $6. 

Mr. Ranxtn. Yes, but we have the problem of the fact that just 
filing under these State laws has been estimated to run into several 
hundreds of thousands of dollars in the Government. 
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Mr. Buper. Are you going to advise the Federal agencies in the 
future not to file under State law ? 

Mr. Ranxin. We would like to have some clarification from Con- 
gress about that problem. 

Mr. Bupeer. I wish you would indicate to us what the clarification is. 
That is what I cannot figure out. We thought we had done it. 

Mr. Rankin. Do you want us to prejudice the interests of the United 
States to consent or advise these agencies to take this action if it is 
used by the courts to prejudice the legal rights of the United States? 
That is the dilemma we are in. 

Mr. Buner. As an agent of the executive branch, what we are hoping 
is that you will advise us as to how we can accomplish what we seek to 
accomplish. 

Mr. Aspinati. Will the gentleman yield to Mr. Haley ? 

Mr. Bupee. Certainly. 

Mr. Hatey. I want to inquire as to what method or procedure we 
are using here. I don’t want to break in on the gentleman, but I have a 
few questions I would like to ask. 

Mr. Asprnatu. Before the gentleman made his appearance, the 
Chair suggested that we would permit Mr, Abbott to take over the 
questioning with the understanding that any members would have the 
right to seek recognition at any time. 

Mr. Harry. Iam sorry I interrupted the gentleman. 

Mr. Asprnauu. He is through. 

Mr. Harry. Could I be recognized, then, Mr. Chairman ? 

Mr. Asprnati. Certainly. 

Mr. Harry. Mr. Rankin, first I want to say to you that I am very 
happy that you are before this committee. You have probably en- 
lightened it more than any individual that I know that has been before 
this committee since I have sat on it. That has been a long time, I 
admit. Certainly you have brought some things to the forefront here 
that have been troubling me, and I am sure other members of the com- 
mittee. You remember I am one of these nonlawyers on this committee, 
so you will have to pardon me if I don’t get these questions in legal 
language. 

Mr. Rankin, you said a little while ago that you and the Department 
tried to follow the wishes of the Congress. Don’t you sometimes find 
that is rather confusing ? 

Mr. Ranxrn. I don’t want to be disrespectful of the Congress. 

Mr. Hatey. In your position down there, I think I would be quite 
confused, and I am sure a lot of people are. 

The gentleman kept pursuing the matter of the rights of the Federal 
Government to appropriate or take over anything that they seemed to 
require. They have that right under the Constitution, do they not ? 

Mr. Rankin. That is the way I read it. You have to have those 
powers as Congress sees fit to direct their exercise under our Federal 
system. 

Mr. Harry. If you just look out the window, we have a clear demon- 
stration, I believe, of the Federal Government’s right to take over »ny- 
thing. I am speaking now of the National Cemetery over here. That 
was taken from a distinguished gentleman, and as far as I understand, 
neither he nor his heirs were ever compensated for it. 

Mr. Rankin. He finally was. 

Mr. Harey. Not during his lifetime. 
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Mr. Ranxin. No, that is right. 

Mr. Hater. Mr. Rankin, I was somewhat interested in your state- 
ment yesterday about one dam in particular—or one project that we 
have—costing approximately $150 million, where actualy we con- 
structed something and finally we got the rights that we needed, but 
we didn’t have when we bought it. 

What would have happened there, Mr. Rankin, in that particular 
case if the State itself after the construction of this project said, “No, 
you have not fulfilled it, and you have no rights there?” Wouldn’t we 
have had something out there that was sitting with no use that could 
be made of it ? 

Mr. Ranxtin. We would have quite a fight before we would concede 
that. The facts in that situation were that the State itself had made 
the filings. Then they turned them over to the Federal Government, 
and later claimed that those filings were not properly complied with by 
proof of applying the water to beneficial use. A lot of people came in 
and intervened, and claimed that they had water rights that were being 
interfered with, and we are still in litigation. That has been going 
on for about 10 years now. 

Mr. Hatey. I am sure the gentleman is protecting all the rights of 
the Federal Government, if it had any, but doesn’t the gentleman agree 
that we would have been in a rather peculiar situation, if the State 
said, “You have a beautiful dam here, and this project is completed, 
but you just have no water.” Couldn’t that have hoe possible ? 

Mr. Rankin. Yes, except for the position that we assert this water 
right belongs to the Government unless there was a prior appropria- 
tion. The States do assert that the water belongs to them, and unless 
the Government asks for it, they cannot use it. So it is that issue that 
we have between us at times. 

Mr. Hatery. In simple language, what you have done here, Mr. Ran- 
kin, is that Congress has gone ahead and done something that actually 
they did not know what they were doing, but you were still in there 
fighting for the rights of the Federal Government and trying to pro- 
tect the actions of the Congress, when they were not in accordance with 
some of the laws of the land. Is that correct? 

Mr. Ranxrn. I cannot answer “yes” or “no” to that. I think that 
the Congress tried to recognize this principle that I have been talking 
about of appropriated water, and did so, and that people that acted 
under that acquired a vested legal right that has been recognized by 
the Federal Government and by the Department of Justice, and vari- 
ous parts of the executive branch, when we get into some of these 
questions there is a fine legal problem involved, and Congress could 
not have been contemplated to have done some of the things that the 
States claim that they intended to do by this legislation. 

Mr. Harey. Let me ask you this question. I believe you stated yes- 
terday that you had many suits pending in which the Federal Govern- 
ment was trying to assert rights to water. Could you give the com- 
mittee some idea of how many of those suits are now pending the ex- 
tent of them, and where they stand ? 

Mr. Ranxrn. We have pending, I suppose, close to between 40 and 
50 water rights cases that involve most of the Western States. Some 
of them are small cases in amounts and very important in principles. 
Some of them are very large in amounts, 
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The water in the Western States is an invaluable right. It is some- 
thing like gold, precious metals, oil, and uranium, as far as the inter- 
est of the people in it is concerned, and the value that is in it if it can 
be applied to land that does not have sufficient water, but is tillable, 
and so forth. So we have much the same troubles about water rights 
that you have in an area where oil is discovered. The titles are often 
made subject to attack because of the great values that are involved. 

Mr. Harey. Let me ask you this, Mr. Rankin. Have these suits 
primarily arisen because of the construction of dams or reservoirs b 
the Department of Irrigation and Reclamation or the Corps of Engi- 
neers, or both ? 

Mr. Rankin. It has been largely because of the dams constructed 
by the Bureau of Reclamation, because the Corps of Engineers deals 
more with the lands and the water development on the eastern half 
of the country, although they do get into the other areas. 

Mr. Hater. Does the Corps of Engineers follow a different pro- 
cedure than the Bureau of Reclamation in these matters ? 

Mr. Rankin. They both have their troubles in this area. 

Mr. Hater. Mr. Chairman, I wonder if the committee could have 
the benefit of having these various suits put into the record to see 
where they are so that the Congress itself might be able to determine 
the amount of investment that we have made in projects in which we 
may never get any beneficial use? I think it is a matter that the Con- 
gress should look into, and if the Corps of Engineers are jeopardizing 
the moneys that the taxpayers of this country pay into the Treasury 
in a situation of that kind, where they actually do not have the rights 
that they might think they have, I think this committee and the Con- 
gress should know those things. 

Mr. Sisk. Will the gentleman yield at that point? 

Mr. AsPrInatL. What you have just asked of the committee is in the 
form of a request. 

Mr. Sisk. I reserve the right to object. 

wee Hater. The gentleman from California reserved the right to 
object. 

Mr. Sisx. I would like to make this comment, and ask a question 
with reference to it. Certainly a great many of these suits, I believe 
Mr. Rankin will bear out, are pending on projects that are in opera- 
tion, and that have already been very beneficial over a period of a 
great many years toa widearea. Isthat not correct? 

Mr. Ranxrn. That is correct. 

Mr. Sisx. The point of my comment is, then, the very fact that there 
is litigation going on—as I know there is in my own State, and I am 
sure in practically all of the other Western States—it is not of neces- 
sity or will not of necessity prohibit the beneficial use of this water. 

I might say that so far as reserving the right to object, I certainly 
would not obiect to the notation of the various cases that may be 
pending, if that be the will of the committee, to have them called to 
the attention of those who may read the record. The point I am try- 
ing to make is that these projects in most cases are already bein« used 
to the great benefit of millions of people. This litigation that is 
going on I don’t necessarily feel is a reflection or a showing of poor 
judgment on the part of Congress in having authorized the construc- 
tion of the projectsinthe beginning. _ 

With that I will withdraw my objection. 

74243—56——_5 
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Mr. Hater. Let me comment on that. I did not at any time want 
to reflect on the judgment of the Congress. I am a Member of it my- 
self. I realize that they are subject to errors, too. I don’t intend 
to reflect on anyone here. But I do think as the gentleman from Cali- 
fornia is well aware of the fact that in this committee we now have 
pending a bill under which lands have been taken from American 
Indians, where a treaty has been violated. We are now practically 
in a position that we certainly cannot defend. I think the mere fact 
that litigation is going on is no test of the justification of that. 

On the other hand, I do think that somewhere along the line the 
Congress should assert its right here before we get into additional 
projects costing millions and millions of dollars. We ought to call 
somebody up here that has been responsible for these things, and let 
them give an accounting to this committee. 

Mr. Sisk. Mr. Chairman, further reserving the right to object, let 
me say to my good friend from Florida that I possibly used inappro- 
priate words there with reference to the judgment of Congress, be- 
cause I appreciate that Members of the Congress, I am sure, have 
operated in the best interest or what they felt to be the best interest of 
the country at large. I primarily interposed an objection from the 
standpoint of bringing out the fact that there is litigation and that 
there probably will, maybe not in perpetuity but for some years to 
come, continue to be litigation in order to clear up any of these issues. 
That is the very reason we have this discussion going on this morning. 

With that, Mr. Chairman, I withdraw my objection to the request 
of the gentleman from Florida. 

Mr. Urr. Reserving the right to object, Mr. Chairman, I would like 
to ask my colleague from Florida if he means the listing of the 40 or 
50 suits or any brief résumé of them ? 

Mr. Hatey. If the gentleman will allow me, I merely want to have 
before the committee the number of suits with a listing of the suits so 
we might have a clear picture of what is involved here. 

Mr. Urr. Would you include in that the dates filed and any progress 
made on them ? 

Mr. Aspinauu. I think you are placing upon someone a tremendous 
job that perhaps is going a little bit beyond our jurisdiction. I think 
the gentleman’s request that the number of suits be furnished, and 
that they be enumerated as to the number of cases in court is in order, 
but to ask for a résumé of the present situation on those cases, I think 
is going too far. When we get the information that is requested, then 
we can have our own staff work on it. 

Mr. Urr. That was the reason for my own reservation, because I 
didn’t want to clutter up the record with a résumé. If it listed the 
cases pending, and the dates filed, I would withdraw my objection. 
We have a case in California that is a little over 50 years old, and 
they were able to keep it in the courts for 50 years. I don’t think for 
that reason the record should carry all those. 

Mr. Asprnauu. I understand that the request of the gentleman from 
Florida isa listing and the dates. 

Mr. Hatey. That is briefly what I want, Mr. Chairman. 

I might ask, Mr. Rankin, if you will allow me, is the request that 
I have made one that would involve a tremendous task or would it just 
be a matter of bringing up to the committee the information I asked 
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for? You certainly have these cases before you. It would not be a 
big job by any means to get that up to the committee so that we might 
be advised as to the cases pending. 

Mr. Rankin. We can do that without much difficulty. I would like 
to include, if the committee would permit, a very brief summary, try- 
ing to do it in one sentence, of the issues between the parties. Then you 
would see the problem that is involved in the litigation. We will fur- 
nish that if the committee would like. 

Mr. Asprnat. Unless there is an objection, it isso ordered. Is there 
any further questioning ¢ 

Mr. Cuenowetna. I want to take just a minute, Mr. Rankin, to con- 
gratulate you and your staff on the success you achieved in working 
out a satisfactory agreement on the Blue River controversy. 

The fact that you were able to reach that successful conclusion is 
an indication to me that you and members of your staff are not alto- 
gether unmindful of the attitude of the Western States relative to their 
waters. You were dealing in those negotiations with outstanding 
water lawyers of Colorado who presented conflicting views. I am 
very happy, and the people of Colorado are very happy, over your 
success In obtaining that agreement. 

Mr. Rankin. Thank you. 

Mr. Cuenowetn. I think you deserve great credit for what you 
accomplished. I have been very much intersted in your statements 
here for the past 2 days and particularly in your observations on this 
Pelton case, which seems to have aroused so much controversy and 
discussion. I believe you stated yesterday that you do not see any- 
thing in this case to cause the Western States any concern so far as 
their water rights are concerned. What was the issue that the court 
decided in that case? What was involved ? 

Mr. Rankin. The basic issue was the rights of the United States 
through the Federal Power Commission to authorize the construction 
of a dam and the use of the water that would be impounded back of 
that dam, where the dam was to extend from Federal lands on one 
side of the stream to Federal Jands—that is, an Indian reservation— 
where the Indians had consented on the other, without having to ask 
the State’s permission. 

Mr. Cuenowetu. Were there any vested or decreed water rights 
involved in that decision ? 

Mr. Rankin. The Court specifically said there were not. 

Mr. Cuenowetu. No one had appropriated any water and put it to 
beneficial use or claimed ownership of this water. 

Mr. Ranxrn. None that was interfered with by the action that the 
Federal Power Commission approved. 

Mr. Curnowetnu. I attended a meeting of the National Reclama- 
tion Association in Lincoln, your home city, last fall, and a great deal 
was said about this decision and great concern was expressed. It was 
alleged that. it constituted a direct attack upon the rights of Western 
States to control and regulate their own water. Legislation has now 
been introduced because of this decision. There has been a congres- 
sional declaration of the rights of the Western States. What is your 
position on this legislation? Do you think legislation is necessary, 
or do you feel that there is no foundation for all of the apprehension 
and concern over this decision ? 
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Mr. Ranxrn. I don’t think that the legislation is necessary: at this 
time. I do feel that the states and the Federal Government are 
part of the same family, and we have to live together, and we should 
work together on these great problems. The Pelton Dam case, it 
seemed to me, asserted the fundamental position that where Congress 
was acting within its proper authority, the Federal Government had 
to be free to act without im a State’s permission. 

That conflict, that controversy, has been basic since the Constitu- 
tion was adopted, and I am sure the Congress and members of this 
committee have seen it flair up at various times in various manners 
throughout the time you have been here, and in the history of the 
country. That was the fundamental issue, 

If you would feel that the States should control certain activities 
that they have already delegated the authority to the Federal Gov- 
ernment to control, then you have difficulty with that case. 

Mr. Cuenowetu. In the Blue River case, I believe it was your posi- 
tion that the Federal Government had first put to beneficial use certain 
water that was involved and the filings of the city of Denver and the 
city of Colorado Springs came after the Federal Government had first 
put the water to beneficial use. 

Mr. Ranxin. That is true. 

Mr. Cuenowetu. I believe the State court upheld the Federal Gov- 
ernment in that position. 

Mr. Rankin. That is correct. 

I do think that case demonstrates the possibilities of common action 
by the Federal Government and the State and municipalities in these 
problems and how you can solve them. There the city and county 
of Denver, and the city of Colorado Springs had been found to have 
subsequent rights, and yet the Federal Government had an installa- 
tion at Green Mountain that would provide the water that was neces- 
sary for those great cities. It was the position of the Attorney 
General and the President that those cities had to be taken care of 
and provided with their legitimate needs for water. 

So we tried to work out a program that would carry out what 
Congress intended in regard to those installations, preserve the Big 
Thompson project in all of its needs, carry out Senate Document 80, 
and still adequately take care of the needs of those communities. 

Apparently we got the job done this time. 

Mr. Cuenowetu. You did a splendid job. 

Let me ask just one more question. Do you have any situation or 
any controversy pending now which is more difficult than the Blue 
River case, or wherein you think you would fail to work out a similar 
satisfactory agreement, if all the parties involved would sit down as 
you did in the Blue River case and make a sincere effort to settle their 
differences. 

Mr. Ranxtn. I think we can get that done with most of our 
problems. If we sit down and have a fair recognition of the legiti- 
mate interests, I can’t see that we wouldn’t work them out. 

Mr. Cuenowetu. In other words, there is no intention on the part 
of the Federal Government or any agency, as far as you know, to seek 
in any way to modify or destroy the vested rights of the States to 
regulate and control their own waters. 

r. Rankin. That is true. In fact, the disposition and attitude is 
to the contrary. 
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Mr. Cuenowetu. That is all. Thank you very much. 

Mr. Bupver. Mr. Rankin, in connection with this Blue River case, 
perhaps you did some things there which you have indicated here this 
morning you would not have to do under a strict interpretation of the 
law. 

Is it not true that the Department of Justice in order to date back 
took in withdrawals in connection with power sites, reclamation with- 
drawals, naval oil shale reserves, and executive orders that went clear 
back to 1908 and took the position that since the water was not ap- 
propriated in 1909, the date of the original withdrawals, no one could 
get a vested right thereafter? Is that not correct? 

Mr. Rankin. That may be a description of our position. 

Our litigating position is sometimes worked out to try to compromise 
a situation out or to describe our position in the best way we can with 
the hopes that we achieve success. 

I am sure if you examine the record everybody else’s litigating 
position is at least as extreme as they hope to be able to establish. 

Mr. Buner. If you could ever eatabliah that position there would 


not be a water gut in the West that would be worth 5 cents. 
1e Court did not indicate they were going to give it 


Mr. Ranxin. 
to us. 

Mr. Buner. I certainly hope in its wisdom it does not. 

Mr. Ansorr. Was that position qualified by what you said this morn- 
ing, that there would have to be benefiaial consumptive use by the 
United States, after creation of the reservation, and prior to any 
assertion of appropriative or riparian rights under State law? 

Mr. Rann. That is what I thought it was. I would have to look 
at the record to be sure. 

Mr. Aspsorr. Mr. Rankin, what law would require the United States 
to beneficially put to consumptive use waters on a Federal reserva- 
tion? Is it Federal common law which governs that? 

Mr. Ranxin. No. It would be a question of whether those waters 
are held on the Federal reservation, or whether they flow over it. If 
they were impounded all the time on the Federal reservation, then 
you would have an entirely different problem. Nobody else could ap- 
propriate them because they could not reach them. 

Mr. Anzorr. Even though they were not being beneficially used ? 

Mr. Ranx1n. No, because they would be held there all the time. 
It would be like our cases where we have a waterhole on a national 
forest and that kind of water is not subject to the State water law. 

Mr. Assorr. Did you not, in effect, just say that in the position you 
asserted in the Blue River case—your “extreme” position—that in ef- 
fect you were taking a position that you had indeed impounded the 
water and retained it on the reservation; would that not be the effect 
of the position taken in the Blue River case, just as though it had never 
left the reservation from the date of creation ? 

Mr. Ranx1n. That is not correct as to the facts. 

I should not have taken that kind of position because this water 
was a flowing stream. 

Mr. Asgorr. On the basis of your presentation this morning—I do 
not want to take the time of 1 or 2 other members who have some ques- 
tions—you are saying, first, that this legislation is unnecessary. 

Mr. Ranxrn. Yes. 
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Mr. Axsporr. Secondly, you are, I believe, taking a position that if 
enacted it would somehow prejudice the operation at tae Fed- 
eral projects in the West and would perhaps block the development of 
future projects. Is that a correct summation ? 

Mr. Rankin. That is right. 

Mr. Axssorr. That is not your report on the legislation, however. 

Mr. Ranxrn. No. I am not ready to give you a report. 

Mr. Axssotr. One further question. You did not consult with the 
Navy Department following their decision on the Hawthorne applica- 
tion. 

Mr. Ranxrn. I did only in an informal way. I never was advised 
what their statement was going to be or what they finally concluded. 

They asked what the situation was and you can see the way I have 
described it that it is a complicated problem that I have been dealing 
with for several years. 

Mr. Azsotr. But you were not asked to agree with or disagree with 
the position taken by the Navy before this committee ? 

Mr. Rankin. That is right. 

Mr. Assorr. Was anyone in the Department of Justice, to your 
knowledge, asked to agree with or disagree with the position taken by 
the Navy? 

Mr. Ranxrn. I am confident they would not be because the only per- 
son that could speak other than myself in this area would be the 
Attorney General. 

Mr. Asportt. So that the Navy was flying on its own and it was its 
decision and you were not asked to give an opinion as to whether or 
not they had taken a proper position ? 

Mr. Ranxrn. We were not asked as to their final statement or the 
position that they took, as you described it here and as the testimony 
reveals. 

Mr. Azrorr. Of course, not the formal language of the statement 
but whether in advising the State Engineer of the State of Nevada 
in the wake of the Pelton Dam decision they—in the Navy—were not 
renewing their application nor would they file their certificates of 
beneficial consumptive use. 

Mr. Ranxrn. I am not sure that the Department was not asked 
about that. I thought you were asking me about the statement that 
all the water on the reservation in perpetuity belonged to the Navy. 
My testimony shows I could not have approved that. 

Mr. Apporr. Mr. Rankin, in response to a question by Congressman 
Pillion of New York, I believe you replied : 


It depends on how much you want the United States to be involved in litigation. 


Ts that correct? 

Mr. Ran«rn. That is part of the problem. 

Mr. Apssorr. In the case of the now well-known $6 in the State of 
Nevada, litigation was bound to flow from that and did indeed im- 
mediately after the Navy’s formal advice that they would not comply, 
is that correct ? 

Mr. Rankin. Yes. But we cannot take that one isolated instance 
to try to determine what the approach of the United States Govern- 
ment is going to be to a problem of this kind. There are many cases 
where the Department of Agriculture has filed about these waterholes. 
Until we got a decision by the courts, they told us it involved many 
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eople’s time and a very large sum of money that they were spending 
just filing about these various waterholes on Taylor grazing land. 

We told them that we didn’t think they had to do that. We didn’t 
think it was subject to State laws in the first place. 

They said they felt there was a direction from Congress they had 
to do it and they were going to do it anyway. 

So we had that kind of problem that has involved us in litigation. 
If the courts would not use the fact that we complied with State law 
to try to bind us and state by reason of that, if nothing else, we were 
subject to the State law and thereby lose any other rights we might 
have, we would try to avoid the clash. 

When they used that as grounds for trying to take whatever legal 
rights we have otherwise, we have a serious legal problem. 

Mr. Asporr. Congress is required to act on the best advice it can 
obtain in considering legislation. 

The three major water utilization and development agencies in the 
17 Western States are the Bureau of Reclamation of the Department 
of the Interior, the Department of Agriculture, and the Corps of 
Engineers; and, the case which directly has come to the attention of 
the committee, the Defense Department, insofar as single purpose 
agency’s use of public domain or withdrawn land is concerned. If the 
Corps of Engineers and if the Bureau of Reclamation and if the De- 
partment of Agriculture should view this legislation as not prejudic- 
ing or interfering with their mission in the West in their agency 
operation, would that not, in your view, be of some probative or 
persuasive value with this committee? 

Mr. Ranxin. I do not think that advice would be of any value unless 
you analyze the kind of cases that they turn over to us all of the time 
and ask us to try to get them out of the hole they have gotten into 
because of State law. 

Mr. Buper. Mr. Rankin, do you know of any case where the Bureau 
of Reclamation-or the Corps of Army Engineers in any major projects 
have not complied with the State law? 

‘ Mr. Ranxrn. A great many. That is where our litigation comes 
rom. 

Mr. Buper. Would you file a statement in the record as to any major 
projects where they have not complied with State law? 

Mr. Ranxrn. Yes, I will. 

Mrs. Prost (presiding). Very well. 

(The statement referred to is as follows:) 

DEPARTMENT OF JUSTICE, 
Washington, D. C., May 11, 1956. 
Hon. CLatr ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D. C. 


My Dear CONGRESSMAN ENGLE: When I testified before your committee on 
February 23, 1956, at the hearings on H. R. 8325, H. R. 8347, and H. R. 8560, 
I was requested to file a statement as to any major projects where the Bureau 
of Reclamation or the Corps of Army Engineers has not complied with State 
law. This letter is in response to that request. 

The following listing does not purport to be exhaustive. On the contrary, 
it is illustrative only of cases in which a claim of noncompliance has been or 
might be made. These illustrations have been largely selected from cases which 
have been or are the subject of litigation. It should be noted also that although 
in some cases there may have been compliance, or at least attempted compliance, 
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with State law in one or more respect, there has been or may be a contention 
of failure to comply in other respects. 

We are advised by the Corps of Dngineers that attempted compliance with 
State law is the exception, rather than the rule, in connection with its projects. 
Litigated cases in which such noncompliance has been presented as a controlling 
issue are, however, relatively few. One which is presently pending, Cross v. 
Fischer and the United States, in the United States District Court for the 
Northern District of Texas, involves a flood-control dam on the Trinity Branch 
of the Clear Fork River near Fort Worth, Tex. This dam was authorized by 
the act of March 2, 1945 (59 Stat. 10). The plaintiff contends that the Corps 
of Engineers, in constructing the dam, failed to comply with the law of Texas, 
and that the impounding of waters by the dam is illegal and should be enjoined. 

In Oklahoma vy. Guy F. Atkinson Co. ( (1941), 313 U. S. 508), the State of 
Oklahoma sought to enjoin the construction by the Corps of Engineers of the 
Denison Reservoir on the Red River in Texas and Oklahoma. This project was 
authorized by the act of June 28, 1988 (52 Stat. 1215). An injunction against 
any proceedings to condemn lands for the purpose of the dam or reservoir was 
also sought. It was contended by the plaintiff, inter alia, that the waters to 
be impounded belonged to Oklahoma and that the project would interfere with 
the State’s own program for water development and conservation. The relief 
sought was denied. 

The classic example of noncompliance by the Bureau of Reclamation is Hoover 
Dam, and other structures downstream in the Colorado River, constructed in 
pursuance of the Boulder Canyon Project Act (45 Stat. 1057). The statutes 
of Arizona prohibited the construction of any dam until written approval of the 
plans and specifications had been obtained from the State engineer. The United 
States made no attempt to obtain such approval, and constructed Hoover Dam 
in disregard thereof. .Arizona brought suit aimed at preventing construction 
of the project and relied, inter alia, upon this noncompliance with its laws. In 
holding compliance unnecessary, the court said “The United States may perform 
its functions without conforming to the police regulations of a State.” (See 
Arizona v. California, et al. (1931), 288 U. S. 423). There was similar non- 
compliance as to Imperial Dam and Parker Dam. However, as to the latter, 
the Supreme Court first held, in United States v. Arizona ( (1935) 295 U. S. 
174), that authorization for its construction was not contained in the Boulder 
Canyon Project Act. It was specifically authorized under section 2 of the act 
of August 30, 1935 (49 Stat. 1028, 1039), and was then constructed without 
compliance with State law. The situation as to Davis Dam, authorized under 
section 9 of the Reclamation Project Act of 1939 (53 Stat. 1187) is similar. 

The Gila project, authorized by the act of June 16, 1933 (48 Stat. 195), and 
reauthorized by the act of July 30, 1947 (61 Stat. 628), appears to be another 
clear illustration of noncompliance by the Bureau of Reclamation with State 
law. This is a Federal reclamation project in southwestern Arizona to which 
water from the Colorado River, diverted at Imperial Dam, is delivered through 
project works. There appears to have been no attempt to acquire appropriative 
rights under Arizona law in connection with this project. 

The Central Valley project in California is illustrative of those cases where 
there has been some, but not full, compliance with State law. In United States 
v. Gerlach Live Stock Co. ((1950) 339 U. S. 725), there was litigated the 
liability of the United States to pay just compensation for “taking,” in connec- 
tion with its construction and operation of Friant Dam on the San Joaquin 
River, rights to the use of water which it had not purchased or otherwise ac- 
quired in conformity with State law. The Court held the United States could 
take the rights under its power of eminent domain, but since the congressional 
intent to compensate was evident the owners of vested rights which were taken 
were entitled to compensation therefor. Other contentions as to noncompliance 
with State law in the construction and operation of this project are made in the 
pending litigation known as Rank v. Krug, in the United States District Court 
for the Southern District of California, Northern Division. 

Although not a Bureau of Reclamation project, the Bosque del Apache Na- 
tional Wildlife Refuge is also illustrative of those cases which might be classi- 
fied as involving partial, or attempted, compliance. This refuge was established 
by Executive order of November 22, 1939, to further effectuate the purposes of 
the Migratory Bird Conservation Act (45 Stat. 1222). Waters were diverted 
from the Rio Grande River for the project, and rights to the use thereof were 
asserted under State law. In Elephant Butte Irrigation District v. Gatlin 
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( (New Mexico, 1956) 294 Pac. 2d. 628), an injunction to restrain this diversion 
was sought, it being conducted by the plaintiff that the State law had not been 
complied with, and that the rights asserted were not valid. The Supreme 
Court of New Mexico reversed the judgment of the lower court, which had 
granted the injunction, and dismissed the action on the ground that the judgment 
would expend itself upon the United States, its properties, and administration. 
The holding was further that the United States was an indispensable party not 
before the court, and that it had not consented to be sued. In reaching this 
conclusion, the court suggested that if the appropriative rights asserted for 
the refuge were not valid, and if there was in fact an interference with of a 
“taking” of vested rights of the plaintiff, the plaintiff's only remedy would be 
in the Court of Claims under the theory of inverse condemnation. 

The problem of compliance with State law in the case of interstate streams 
is illustrated by the Boulder Canyon project on the lower Colorado River above 
referred to. It will be noted that each of the structures mentioned is astride 
the boundary between two States, and that Arizona, within which one end of 
each structure is situated, opposed and sought to prevent construction of the 
project. ‘Che practical impossibility of compliance with the laws of each of 
the States concerned with respect to the acquisition of appropriative or other 
rights to store, use, and distribute the waters of this river is also apparent. The 
same problem is presented in the case of El Paso County Water Improvement Dis- 
trict No. 1, et al. v. City of El Paso, in the United States Districe Court for the 
Western District of Texas, El Paso Division, now pending on appeal to the 
Court of Appeals for the Fifth Circuit. That case involves the Rio Grande 
reclamation project. ‘The project works include Elephant Butte Dam and Res- 
ervoir and Caballo Dam and Reservoir, both on the Rio Grande River in the 
State of New Mexico, from which waters are diverted for the irrigation of lands 
in the area of the project in both New Mexico and Texas. In 1906 and 1908, 
the United States made filings under the general appropriation laws of the Ter- 
ritory of New Mexico to appropriate all of the unappropriated waters of the 
Rio Grande for storage, and diversion and irrigation use, on and in the Rio 
Grande project. It is now contended by the defendant that the plaintiffs, in- 
cluding the United States, in order to establish any right to the use of waters 
of the Rio Grande in that portion of the project in Texas, must show compliance 
with the laws of Texas. 

Other instances of noncompliance, or asserted noncompliance, in varying de- 
grees, could be cited. But as above indicated, it is hoped that this will not be 
necessary to satisfy the purpose of the committee’s request. Also, reference 
might be made to projects of other agencies, such as the Bureau of Indian Af- 
fairs and the Department of Defense, and licenses granted by the Federal 
Power Commission, in which there has not been compliance with State law. 
Since the latter were not included in the request, they are omitted. 

Sincerely, 
J. Lee RANKIN, 
Assistant Attorney General, Office of Legal Counsel. 


Mr. Buper. In view of what you said that there is presented a legal 
barrier, may we then assume that it is going to be the advice of the 
Department of Justice that Federal agencies will not file with States 
for water? 

Mr. Ranxtn. We have not decided on a policy on that, Mr. Con- 
gressman. It is a very difficult problem. We do not want to create 
these clashes. We know what a problem it presents to you and the 
various States. 

On the other hand, we feel we cannot give away the rights of the 
United States. We do not have that power. 

Mr. Buper. You made that policy decision in the Hawthorne case, 
did you not? 

Mr. Ranxtn. To the extent of that one case. 

Mr. Bupcr. Where $6 was involved you made a policy decision in 
that instance ? 

Mr. Ran«rn. Yes. 
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Mr. Bunce. That the Federal Government would not continue to 
file under State law? 

Mr. Ranxin. Yes. But you must remember that it is not just a 
filing that is involved. Those State engineers claim that the moment 
we do that they have control of that water, even though it is the 
Federal Government. That is quite a step to take. 

Mr. Bupeg. But you made a policy decision that the Federal agencies 
would not continue to file with the States. 

Mr. Ranxtn. In that one case, yes. 

Mrs. Prost. The Chair recognizes Mr. Utt. 

Mr. Urr. I have a line of questioning that would take 10 or 15 min- 
utes and the House is in session so we may have to return. 

Mr. Assorr. In view of your statement that the legislation is either 
not necessary or, if enacted, would prejudice the position of the Fed- 
eral agencies, would you be in a position to advise how, if this com- 
mittee saw fit to report legislation, it might be in its least obnoxious 
form ¢ 

Mr. Ranxin. I would like to answer that question by saying that I 
think the sound way to approach this problem is like that contemplated 
by the President, as I understand it, to have a committee properly rep- 
resentative of the interests of the various Federal agencies that are 
involved in this work and representatives of someone from the Western 
States that is skilled in regard to western water law and make a care- 
ful study of how these laws might be worked out together to recognize 
the legitimate interests of the States and the Federal Government 
in this area. 

I thought or hoped that could be done during this year and such 
a committee then report to the Congress the results of the study and 
any ideas that it might have. 

I think that could be much more helpful because then everybody 
involved would have to face up squarely to these constitutional prob- 
lems and the effect on the various projects that I think all of the west 
wants. Nothing should be done which might interfere with them. 

Mr. Buper. Would that not be a repetition of what you went through 
on the President’s Water Policy Commission ? 

Mr. Rankin. I would not think so. I think it should be addressed 
to a careful study of the laws of each State and the laws of the Federal 
Government as they are now and how they could mesh together to 
make this an understandable relationship that gets done what every- 
body is interested in. 

Mrs. Prost. The House is in session and we will probably ask the 
Justice Department to appear again after other people are heard from. 

Thank you very much, Mr. Rankin. 

The committee is adjourned. 

(Whereupon, at 12: 04 p. m., an adjournment was taken.) 
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WEDNESDAY, MARCH 21, 1956 


Houses oF REPRESENTATIVES, 
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 


Washington, D.C. 


The committee met, pursuant to call, at 10 a. m., in the committee 
room, New House Office Building, Hon. Wayne Aspinall, acting chair- 
man, presiding. 

Mr. Arrnaty. The full Committee on Interior and Insular Affairs 
will be in session for further consideration and taking of testimony on 
H. R. 741, H. R. 3404, H. R. 6147, H. R. 8325, and similar bills. 

Unless there is objection, the committee report by the Department of 
the Interior under date of March 20, 1956, and signed by the Honorable 
Douglas McKay, Secretary of the Interior, referring directly to H. R. 
8347 and H. R. 8325, will be made a part of the record at this place in 
the hearing. 

Hearing no objection, it is so ordered. 

(The report follows :) 

DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., March 20, 1956. 
Hon. CLatr ENGLE, 


Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington 25, D.C. 


My Dear Mr. EnGte: This letter is in response to your request for the views 
of this Department on H. R. 8347 and H. R. 8325, bills to govern the control, 
appropriation, use, and distribution of water. 

Subject to consideration of the comments herein set forth, this Department 
favors the objectives of this proposed legislation. 

Section 1 of the proposed bills would designate the proposed legislation as the 
“Water Rights Settlement Act of 1956.” It is noted that its provisions would 
apply only to those States lying wholly or partly west of the 9th meridian. 
Hence, we suggest that the designation should read “Western Water Rights 
Settlement Act of 1956.” 

A brief summary of the unique growth of water law in the Western States 
should be helpful in appraising the merit of the proposed bills. 

Water law in the Eastern States is, for the most part, based upon the common 
law doctrine of riparian rights. Under these principles rights to use flowing 
waters are appurtenant to the ownership of riparian lands, and each such owner 
has an obligation to return water used to the stream, substantially undiminished 
in quality or quantity, for the benefit of downstream riparians. As against 
the rights of others, riparians may not use water on nonriparian lands. Further- 
more, upper riparians do not lose their rights through nonuse even though down- 
stream riparians may have put the water to beneficial use for many years. 
These results were satisfactory at a time when and in a humid region where water 
could be assumed plentiful for all human needs. 

All of the States to which the proposed bills would apply are totally or par- 
tially arid or semiarid. The land areas of these States vastly outstrip the avail- 
able water supply. Consequently, the adoption of water law principles by these 
States was and is a matter of fundamental importance to their development. 
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Control over the use of water in those States can be a matter of life and death to 
whole communities, and, in the interests of sound public policy, rights to the use 
of water must be as free from uncertainty as our legal institutions can make 
them. 

The history of western water law commenced with the discovery of gold on 
public lands in the nineteenth century. These lands at that time were not open 
to occupation and settlement under Federal law, yet settlers went into these 
areas and established local rules and regulations to provide a reasonable degree 
of peace and order. Even before Federal recognition of these rules and customs, 
State and Territorial legislatures and courts enforced and implemented them. 

Because of the arid nature of the region it was frequently necessary to divert 
water from streams and lakes for use in the mining localities. Under local laws 
and customs water rights were based upon appropriation of water, priority in 
time, and beneficial use. In some States, such as California, the principle of 
prior appropriation was superimposed on the riparian system. In others, such 
as Wyoming and Colorado, prior appropriation was adopted as the exclusive 
principle of water law. In Colorado and Utah water has been declared to be the 
“property of the public.” (Colorado constitution, art. XVI, sec. 5; Utah Code 
Ann., sec. 73-1-1.) The Wyoming constitution declares water to be the “property 
of the State.” (Wyoming constitution, art. 8, sec. 1.) 

Since the United States, through cession, was the owner of the vast public lands 
in these Western States and territories, its potential claims, riparian or otherwise, 
to water rights as appurtenances to its land ownership constituted a definite 
hazard to the rights of early settlers who had diverted water, conducted it long 
distances, and put it to beneficial use for mining and agricultural purposes. De- 
siring to promote the development of the West the Congress enacted a series of 
acts opening lands to settlement for mining and agricultural purposes. By the act 
of July 26, 1866 (14 Stat. 251), the Congress confirmed water rights which had 
accrued by priority of possession and “are recognized and acknowledged by local 
customs, laws, and decisions of courts * * * .” These possessory rights were 
further protected by the act of July 9, 1870 (16 Stat. 217), which provided that 
public land patents “shall be subject to any vested and accrued water rights.” 
See Atchison v. Peterson, 87 U. S. 507; Basey v. Gallagher, 87 U. 8. 670; Jenni- 
son v. Kirk, 98 U. 8S. 453; California Oregon Power Co. v. Beaver Portland Cement 
Co., 295 U. S. 142. 

These statutes were followed by the Desert Land Act of 1877 (19 Stat. 377), 
which allowed the entry and reclamation through irrigation of desert lands in a 
western area which now includes the States of California, Oregon, Nevada, Wash- 
ington, Idaho, Montana, Utah, Wyoming, Arizona, New Mexico, North and South 
Dakota (Colorado was added later). This act contains a proviso that an entry- 
man's right to use water would depend upon prior appropriation for irrigation 
and that: 

“* * * all surplus water over and above such actual appropriation and use, 
together with the water of all lakes, rivers, and other sources of water supply 
upon the public lands and not navigable, shall remain and be held free for the 
appropriation and use of the public for irrigation, mining, and manufacturing 
purposes subject to existing rights” (43 U. S. C. 321). 

The Reclamation Act of 1902 (32 Stat. 388) provided the basis for direct action 
by the Federal Government in the construction and operation of irrigation 
projects. From the very beginning Congress declared that this program must 
be carried out in conformity with State water law. Section 8 of that act 
provides : 

“Sec. 8. That nothing in this act shall be construed as affecting or intended to 
affect or to in any way interfere with the laws of any State or Territory relating 
to the control, appropriation, use, or distribution of water used in irrigation, or 
any vested right acquired thereunder, and the Secretary of the Interior, in 
carrying out the provisions of this act, shall proceed in conformity with such 
laws, and nothing herein shall in any way affect any right of any State, or of 
the Federal Government or of any landowner, appropriator, or user of water in, 
to, or from any interstate stream or the waters thereof: Provided, That the 
right to the use of water acquired under the provisions of this act shall be 
appurtenant to the land irrigated, and beneficial use shall be the basis, the 
measure, and the limit of the right.” 

As other Federal programs for resource management have come into existence 
a number of provisions have been enacted, varying in scope and detail, which were 
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manifestly designed to avoid conflict between Federal activities and local water 
law principles. Among these are the following: 


(1) Act of June 4, 1897 (30 Stat. 36), relating to forest reservations. 

(2) Sections 9 (b) and 27 of the Federal Power Act of 1920 (41 Stat. 
1068, 1077). 

(3) Section 3 of the Taylor Grazing Act of 1934 (48 Stat. 1270). 

(4) Sections 3 (b) and 10 of the Water Conservation Act of August 11, 
19389, as amended by the act of October 14, 1940 (54 Stat. 1121, 1125). 

(5) Section 1 of the Flood Control Act of February 22, 1944 (58 Stat. 887). 

(6) The National Parks Act of August 7, 1946 (60 Stat. 885). 

(7) Section 208 of the act of July 10, 1952 (66 Stat. 560). 

(8) Section 3 (e) of the Submerged Lands Act of May 22, 1953 (67 
Stat. 31). 

(9) Section 4 of the act of August 4, 1954 (68 Stat. 667). 

(10) Section 4 (b) of the act of July 23, 1955 (69 Stat. 368). 


Under these statutes, which are built on the principle of comity between the 
Federal and State governments in regulating the acquisition of rights to the use 
of water, thriving communities have been established in States once described 
as the “Great American Desert.” Today approximately 27 million acres are 
irrigated. Of this total about 7 million are the result of Federal projects, and 
the rest have been subjected to irrigation through local efforts based upon pre- 
sumed security of property rights to the use of water. : 

At least with respect to nonnavigable waters, this presumed security of rights 
so necessary to enccurage local water development seemed well founded. Federal 
legislation, particularly the Desert Land Act, described above, appeared to have 
removed the possibility that Federal public land ownership and water develop- 
ment activities could jeopardize these water rights based upon State law (Cali- 
fornia Oregon Power Co. v. Beaver Portland Cement Co., 295 U. S. 142; United 
States v. Gerlach Live Stock Co., 339 U. S. 725; Ickes v. Fox, 300 U. 8. 82; and 
see Nebraska v. Wyoming, 325 U. 8. 589, 611 et seq.). 

In the California Oregon Power Co. case the Supreme Court said (295 U. S., 
at 162-3) : 

“As the owner of the public domain, the Government possessed the power to 
dispose of land and water thereon together, or to dispose of them separately 
* * * The fair construction of the provision now under review is that Congress 
intended to establish the rule that for the future the land should be patented 
separately ; and all nonnavigable water thereon should be reserved for the use 
of the public under the laws of the States and Territories named. The words 
that the water of all sources of water supply upon the public lands and not navi- 
gable ‘shall remain and be held free for the appropriation and use of the public’ 
are not susceptible of any other construction. The only exception made is that 
in favor of existing rights; and the only rule spoken of is that of appropriation 
* * *| What we hold is that following the act of 1877, if not before, all non- 
navigable waters then a part of the public domain became publici juris, subject 
to the plenary control of the designated States * * *.” 

In view of the recent decision in the so-called Pelton Dam case, F. P. C. v. Ore- 
gon, 349 U. S. 435, uncertainties have arisen concerning the future interpretations 
of the Desert Land Act. In our judgment this situation should be clarified. Fail- 
ure to do so, we believe, will lead to protracted litigation, the possible destruction 
of local investments in water development, and the imposition on the Federal 
Government of substantially all the burden of future water development in 
the West. 

In the Pelton Dam case the applicant for a license under the Federal Power 
Act did not acquire water rights for power development under the laws of 
Oregon, notwithstanding the provisions of sections 9 and 27 of that act (41 Stat. 
1068, 1077). The proposed power dam would lie between an Indian reservation 
dating from 1855 on one side and, on the other, a power site reserve first set 
aside in 1909 and later confirmed under the act of June 25, 1910 (36 Stat. 847), 
giving the President authority to withdraw public lands for public purposes. 
The stream was presumed to be nonnavigable. Nevertheless, the Desert Land 
Act was held inapplicable “to the use of waters on reservations of the United 
States’—even when the reservation has been created since 1877. The term 
“reservation” was used in its broadest sense to include any public lands with- 
drawn or reserved from sale or disposition under the public land laws. 
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Since 1900, millions of acres have been withdrawn from entry for a variety of 
purposes. Yet many water diversions and canal and reservoir rights-of-way on 
and over such withdrawals have been permitted in the last 50 years in the West- 
ern States, subject to compliance with State law. The possible impact of the Pel- 
ton decision was pointed out in the dissenting opinion, where Justice Douglas said 
(349 U. S., at 456) : 

“T assume that the United States could have recalled its grant of jurisdiction 
over water rights, saving, of course, all vested rights. But the United States 
has not expressly done so; and we should not construe any law as achieving 
that result unless the purpose of Congress is clear. 

“The reason is that the rule adopted by the Court profoundly affects the econ- 
omy of many States, 10 of whom are here in protest. In the West, the United 
States owns a vast amount of land—in some States, over 50 percent of all of 
the land. If by mere executive action the Federal lands may be reserved and all 
the water rights appertenant to them returned to the United States, vast dis- 
locations in the economies of the Western States may follow.” 

In the light of the Pelton decision it is entirely possible to argue that State 
law appropriations which were made on Federal withdrawals many years ago 
are null and void. No one can say with certainty whether the water rights 
“reserved” to the United States are riparian in character or whether they apply 
to all future beneficial uses on withdrawn Federal lands, whether or not the 
lands are riparian. Nor can anyone predict what effect these withdrawals will 
have on appropriative water rights above and below Federal withdrawals. In 
effect two entirely different schemes of water law may have been imposed on 
the same streams, and the previous orderly development of rights to the use 
of water State law criteria may be seriously disrupted. 

The importance of recognizing water rights as property rights was pointed 
out by the report of the Presidential Advisory Committee on Water Resources 
Policy, where it was said: 

There has not been adequate consideration given to the proper respective 
relationships and responsibilities between the Federal Government and the 
States and private individuals with reference to water resources rights. It is 
believed that the principles which recognize water rights as property rights 
should be accepted. Determinations as to disposition of water should recognize 
such rights. A study should be made by the Federal Government in cooperation 
with State and local bodies to develop principles concerning water rights that 
would assure the most effective use of water to best meet the needs of the people— 
national, regional, State, and local” (H. Doc. 315, 84th Cong., p. 3). 

In addition to the above general observations, we submit, the following specific 
comments concerning the proposed bills, H. R. 8347 and H. R. 8325. 

Section 5 requires all Federal agencies and employees to avoid interference 
with water rights acquired under State law in the 17 Western States prior to 
the effective date of the proposed legislation, unless that interference “is ex- 
pressly authorized by law and upon payment of just compensation.” The usual 
exceptions are provided for acquisition by purchase, exchange, gift, or condem- 
nation. This language does not attempt to delegate or limit constitutional 
powers of the Federal Government and merely requires, in the exercise of those 
powers, application of the principle of just compensation to all cases of water 
rights vested under State law. However, since the phrase “expressly authorized 
by law” might be construed to require a detailed specification of water rights to 
be acquired in Federal project legislation—and this is seldom feasible at the 
time of authorization—we recommend deletion of the word “expressly” from 
this section. We also recommend that the words “eminent domain” be substi- 
tuted for “condemnation” in the proviso. 

Section 6 would expand the provisions of the Desert Land Act so as to apply 
to both navigable and nonnavigable waters in the affected States. It would, so 
far as the Federal Government is concerned, also make such waters available 
for appropriation for beneficial purposes, pursuant to State law, without the 
public lands limitations of the Desert Land Act. All Federal agencies, employees, 
permittees, and licensees would be required hereafter to acquire water rights 
in conformity with State law. This latter provision is nearly identical to section 
8 of the Reclamation Act of 1902, which now governs the Secretary of the 
Interior. 

The first proviso to section 6, recognizing the historical and public policy 
considerations in flood-control operations, excepts storage and release of water 
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by the United States solely for the prevention of floods. The second proviso 
contains the usual exception for authorized acquisitions by purchase, exchange, 
gift, or condemnation. The third proviso preserves to the United States any 
defense it may have against the assertion of a water right which otherwise 
would be enforceable only because of a State statute discriminating against the 
United States. The last proviso makes clear that nothing in the bill is to be 
construed as permitting the acquisition of any private right to divert or store 
waters in any national park or monument. 

We recommend that the saving clause for existing rights at the beginning of 
section 6 be expanded to cover such rights, if any, under Federal law as well. 
Constitutional difliculties may thus be avoided. To accomplish this end the 
words “under State law” should be deleted. This would also preserve Indian 
water rights. : 

We recommend the substitution of the words “eminent domain” for “con- 
demnation” in the second proviso. 

The basic purpose of the bills, so far as water rights acquired previously are 
concerned, appears to be in the nature of quiet title legislation. We are unaware 
of any State legislation which, through discrimination against the United States, 
has permitted the creation of water rights interfering with Federal activities. To 
avoid unnecessary litigation we believe that the third proviso should be limited 
to rights “hereafter acquired under State law”’. 

Section 7 is principally concerned with reenacting, in substance, the provi- 
sions of section 208 of the act of July 10, 1952 (66 Stat. 560). Subsection (b) 
clarifies the process requirements of the above-mentioned section 208. Subsection 
(d) makes explicit the right of the United States to remove water actions in 
State courts to Federal courts. Since the subject matter of section 7 concerns 
matters of judicial procedure within the jurisdiction of the Department of Justice, 
we refraim from making any recommendations with respect thereto. 

Section 8 reserves the defense of sovereign immunity in actions in the Supreme 
Court relating to the rights of States to the use of waters of any interstate 
stream. 

Section 9 is a saving clause to assure that the bills are not construed to permit 
appropriations of water in any State in excess of that State’s equitable ap- 
portionment under judicial decree or interstate compact, or when such appropria- 
tion would interfere with the fulfillment of treaty obligations. 

As you know the President’s Advisory Committee on Water Resources Policy 
recently recommended the initiation of a joint Federal-State study of desirable 
improvements in Federal and State laws relating to water rights. I believe it 
would be fully appropriate for this committee to initiate legislation toward this 
end. 

We recommend careful consideration of the reports submitted to your com- 
mittee by other agencies and believe that amendments may be desirable in order 
to avoid any serious problems of construction. Representatives of this Depart- 
ment will stand ready to cooperate with your committee toward this end. 

We are advised that the Bureau of the Budget has not objection to the sub- 
mission of this report. 


Sincerely yours, 
Dovetas McKay, 


Secretary of the Interior. 


Mr. Asprnaty. Also the departmental report from the Department 
of Defense under date of March 20, 1956, signed by the Honorable 
Lorne Kennedy, Deputy, Legislative Affairs, will be made a part of 
the record at this shies in the hearing, and also the further report 
from the office of the Department of Defense, under date of March 
20, 1956, signed by the Honorable Lorne Kennedy, Deputy, Legisla- 
tive Affairs, will be made a part of the record at this place in the 
hearing, with the understanding that the first report from the Depart- 
ment of Defense refers to H. R. 8325, H. R. 8347, and H. R. 8560, and 
the second report to H. R. 3404. 

Hearing no objection, it is so ordered. 
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(The reports referred to follow :) 


OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE, 
LEGISLATIVE AND PUBLIC AFFAIRS, 
Washington 25, D. O., March 20, 1956. 
Hon, CLArR ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives. 

Deak Mr. CHAarkMAN: This will reply to your request for comments of the 
Department of Defense on H. R. 3404, a bill to govern the control, appropria- 
tion, use, and distribution of water. 

Section 1 of the bill provides that all of the navigable and unnavigable water 
in 17 Western States are declared free for appropriations under the jurisdiction 
of the State concerned and that thereafter the control, use, and distribution of 
such appropriated waters are to be subject to the laws of that State. The effect 
of this section would be to subject many Government establishments in the States 
concerned, to State law insofar ag the control, use, and distribution of water is 
concerned and to make the operation of such establishments subject to the police 
powers of the various States. Thus, the application of State law to the use and 
distribution of water on Federal property lying within a State would be required, 
resulting in the exercise of control by State administrative officers over the day- 
to-day use of water on Federal reservations. However, it is difficult to deter- 
mine the precise scope and effect of this bill. 

There is a lack of uniformity of approach by the various States to the problems 
of water rights, and their statutes vary greatly. The instant bills, in the event 
of enactment at this time, could complicate our national defense efforts. Any ac- 
tion which would subject the internal operation of a military reservation to 
State water laws might restrict military decisions such as those relating to the 
movement and disposition of troops. Further, such a situation could result in 
great expense and delay in the procurement of essential water rights. Complete 
military control over many of the military establishments is essential in the in- 
terest of national defense. 

The Department of Defense recognizes that the problems to which this pro- 
posed legislation is directed are many and complex, problems that are of grave 
and increasing concern to the entire Nation, but particularly to those States west 
of the 98th meridian. Accordingly, the Department is most anxious to assist 
and cooperate in the determination of solutions that will result in a sound policy 
relating to water whereby the needs of the people, national, regional, State, and 
local, are adequately met. In this connection, the Department of Defense recom- 
mends that a study be made by the Federal Government in collaboration with 
State and local entities to determine the relationships between property rights 
to water and the social and economic development of the Nation and the area, 
as well as the principles and criteria which should be incorporated into Federal, 
State, and local laws regarding water rights. This is also a recommendation of 
the Presidential Advistory Committee on Water Resources Policy. 

The Department of Defense, in keeping with general policies concerning State 
requirements, considers that its water rights should be exercised with due 
regard for State requirements and needs. It accepts the principles which rec- 
ognize water rights as property rights. The Department will make every rea- 
sonable effort to adhere to State and local laws and practices and, when neces- 
sary in time of drought and shortages, will voluntarily restrict the use of avail- 
able waters to the most essential needs. The Department, however, is opposed 
to any legislation that would interfere with or endanger the national defense 
effort. 

Until the completion of studies such as those proposed above, the Department 
is unable to advise this committee of the extent, if any, to which the enactment 
of this legislation would interfere with or endanger the national defense effort. 
In consideration of the foregoing, the Department of Defense is opposed to en- 
actment of H. R. 3404 at this time. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to the Congress. 


Sincerely yours, 
LoRNE KENNEDY, 


Deputy, Legislative Affairs. 
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OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE, 
LEGISLATIVE AND PUBLIC AFFAIRS, 
Washington 25, D. C., March 20, 1956. 
Hon. CLatr ENGLE, 


Chairman, Committee on Interior and Insular Affairs, 
House of Representatives. 


Dear Mr. CHarrMan: This will reply to your request for comments of the 
Department of Defense on H. R. 8325, H. R. 8347 and H. R. 8560, identical bills 
to recognize and confirm the authority of arid and semiarid States relating to the 
control, appropriation, use, or distribution of water within their geographic 
boundaries, and for other purposes. 

The purpose of these bills is to provide for the control, appropriation, use, and 
distribution of water in the States lying wholly or in part west of the 98th 
meridian. Section 2 of the bills expresses an intention to remove any doubts 
as to the intent of previous legislation which could be construed to preempt the 
security of prior rights under State law; to provide for future acquisition of 
unappropriated waters, navigable and nonnavigable, in compliance with State 
laws; and to provide adequate protection of the Federal interests to the end 
that the Federal Government may perform its functions in a manner consistent 
with the foregoing purposes. 

Section 6 of the bills provides that subject to existing rights under State law, 
all navigable and nonnavigable waters are reserved for appropriation and use 
of the public pursuant to State law, and rights to the use of such waters for 
beneficial purposes shall be acquired under State laws relating to the appropria- 
tion, control, use, and distribution of such waters. The effect of this section of 
the bills would be to subject many Government establishments in the States 
concerned to State law insofar as the control, use, and distribution of water is 
concerned and would make the operation of such establishments subject to the 
police powers of the various States. Thus, the application of State law to the 
use and distribution of water on Federal property lying within a State would 
be required, resulting in the exercise of control by State administrative officers 
over the day-to-day use of water on Federal reservations. However, it is 
difficult to determine the precise scope and effect of these bills. 

There is a lack of uniformity of approach by the various States to the problems 
of water rights, and their statutes vary greatly. The instant bills, in the event 
of enactment at this time, could complicate our national defense efforts. Any 
action which would subject the internal operation of a military reservation to 
State water laws might restrict military decisions such as those relating to the 
movement and disposition of troops. Further, such a situation could result in 
great expense and delay in the procurement of essential water rights. Complete 
military control over many of the military establishments is essential in the 
interest of national defense. 

The Department of Defense recognizes that the problem to which this proposed 
legislation is directed are many and complex, problems that are of grave and 
increasing concern to the entire Nation, but particularly to those States west 
of the 98th meridian. Accordingly, the Department is most anxious to assist 
and cooperate in the determination of solutions that will result in a sound policy 
relating to water whereby the needs of the people, national, regional, State and 
local, are adequately met. In this connection, the Department of Defense recom- 
mends that a study be made by the Federal Government in collaboration with 
State and local entities to determine the relationships between property rights 
to water and the social and economic development of the Nation and the area, 
as well as the principles and criteria which should be incorporated into Federal, 
State, and local laws regarding water rights. This is also a recommendation 
of the Presidential Advisory Committee on Water Resources Policy. 

The Department of Defense, in keeping with general policies concerning State 
requirements, considers that its water rights should be exercised with due 
regard for State requirements and needs. It accepts the principles which 
recognize water rights as property rights. The Department will make every 
reasonable effort to adhere to State and local laws and practices and, when 
necessary in time of drought and shortages, will voluntarily restrict the use of 
available waters to the most essential needs. 

Until the completion of studies such as those proposed above, the Department 
is unable to advise this committee of the extent, if any, to which the enactment of 
this legislation would interfere with or endanger the national defense effort. 
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In consideration of the foregoing, the Department of Defense is opposed to the 
enactment of H. R. 8325, H. R. 8347 and H. R. 8560 at this time. 
The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to the Congress. 
Sincerely yours, 
LORNE KENNEDY, 
Deputy, Legislative Affairs. 


Mr. Asprnatu. Unless there is objection, the report from the Depart- 
ment of Justice, which the chairman understands is on the way and 
will be delivered this morning, if properly signed will be made a 
part of the record at this place in the hearing. 

Hearing no objection, it is so ordered. 

(The report referred to follows :) 

DEPARTMENT OF JUSTICE, 
April 10, 1956. 
Lion. CLAIR ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, 
Washington, D. C. 

Dear Mr. CHAIRMAN: This is in response to your requests for the views of the 
Department of Justice relative to H. R. 8325 and H. R. 8347, to recognize and 
confirm the authority of arid and semiarid States relating to the control, appro- 
priation, use, or distribution of water within their geographic boundaries, and 
tor other purposes. 

The bills, which are identical, would be cited as the “Water Rights Settlement 
Act of 1956." After a detailed recital indicating that the security of prior rights 
to the use of water acquired under State law for beneficial purposes is threat- 
ened by the exercise by the Federal Government of its rights to the use of 
water in those States lying wholly or in part west of the 98th meridian, the 
purpose of the proposed legislation is stated in the last sentence of section 2 
as follows: “Because of the fact that previous Acts of Congress have been 
and may be interpreted with respect to these States so as to cast clouds on 
such prior rights and to interfere with the future orderly development of water 
resources in accordance with the foregoing declaration, it is the purpose of 
this Act: (1) to remove any such clouds; (2) to provide for the future acquisi- 
tion of unappropriated waters, navigable and nonnavigable, in compliance with 
State laws; and (38) to provide adequate protections of the Federal interests 
te the end that the Federal Government may perform its functions in a manner 
consistent with the foregoing purposes.” 

This Department questions the validity of the assumption underlying the 
statement of policy that Federal activities in the Western States involving rights 
to the use of water threaten the security of prior rights acquired under State 
law or cause undue interference with such rights or with the orderly acquisition 
of such rights in the future. If there are instances in which either public or 
nonpublic investments in water resource developments have been jeopardized 
by the National Government in the exercise of its powers and authority under 
the Constitution, they are indeed rare. 

Passing over without further comment the statement of policy considerations, 
it appears that the effect of the legislation would be to subordinate substantially 
all Federal rights to the use of water in the West to the laws of the States and 
the rights of those claiming under State laws and to completely subject the na- 
tional Government in this field to control and regulation by the States. That 
this effect is inconsistent with, and, in the present form of the bills, at best 
renders uncertain of accomplishment, the declared purpose “(3) to provide 
adequate protections of the Federal interests to the end that the Federal Goy- 
ernment may perform its functions in a manner consistent with the foregoing 
purposes” is apparent from the following considerations. 

Section 5 of the proposed legislation would provide that: “In the use of water 
for any purpose in connection with Federal programs, projects, or activities no 
Federal agency or employee of the Government shall interfere with the exer- 
cise of any right to the use of water for beneficial purposes heretofore acquired 
under and recognized by State custon’ or law except when expressly authorized 
by law and upon payment of just compensation therefor: * * *.” The full 
impact of this provision is difficult of comprehension. Questions of construction 
would be innumerable. It is conceivable that rights “heretofore” acquired under 
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and recognized by State custom or law without recognition of prior vested rights 
of the Federal Government not based upon State law would be held superior to 
the Federal rights. There are presently pending in the courts numerous cases 
involving that precise situation. A conceivable construction of section 5 is 
that it constitutes a relinquishment by the United States of America of its 
vested rights to the use of water in every instance when an appropriator under 
the laws of the State asserting a right acquired prior to the date of the approval 
of the legislation, claims adversely to the rights of the United States irrespective 
of relative priority. Under such a construction, the executive branch of the 
Federal Government would be precluded from fulfilling its responsibilities in con- 
nection with the development of water resources and the use of those resources 
if for no other reason than that the costs would be in many instances prohibi- 
tive. Beyond the question of the extent to which section 5 might conceivably 
be construed as subordinating reserved or other presently vested rights of the 
Federal Government not based upon State law to rights asserted under such 
laws, other impediments to performance by the Federal Government of its func- 
tions in water resource development are suggested. For example, the injunc- 
tion against interference by Federal agencies or employees with the exercise 
of any right to the use of water heretofore acquired under and recognized by 
State custom or law might be construed as requiring water deliveries from 
the Colorado River for the satisfaction of all rights to water of that river here- 
tofore acquired under State law without regard to the feasibility of such deliv- 
eries unless express authorization for the taking of such rights by the Federal 
Government can be found in legislation. There is wide conflict between such 
possible construction of section 5 of the proposed legislation and the claims 
asserted by the several States included in the lower basin of this river in 
litigation now pending in the Supreme Court of the United States. A similar 
impact upon administration by the Federal Government of other great reclama- 
tion projects in the West is conceivable, 

The devastating effects of the provisions of section 6 of the proposed legislation 
upon the performance by the Federal Government of its functions in water 
resource development and in the exercise of its rights to the use of water are even 
more readily apparent. These provisions, subject to existing rights under State 
law, purport to reserve for appropriation and use of the public pursuant to State 
law all navigable and nonnavigable waters, and would require all Federal agen- 
cies and all permittees. licensees, and employees of the Federal Government, as 
a condition precedent to the use of water for any purpose in connection with 
Federal programs, projects, activities, licenses, or permits, to acquire the right to 
such use in conformity with State laws and procedures. The only exception to 
such requirement of conformity with State law relates to the storage and release 
of water solely for the prevention of floods. 

The impracticability, if not the impossibility, of full compliance by the Federal 
Government with State laws in connection with interstate stream development is 
obvious. This applies not only to reclamation projects but as well to the use of 
water for power development, improvement and control of navigation, flood 
control beyond the mere storage and release of water, pollution control, and other 
proper functions of the Federal Government in connection with the water re- 
sources of the Nation. That the necessity of complying with the varying and 
oftentimes conflicting provisions of the laws of the several States affected by 
any interstate stream project before such project might be undertaken seriously 
threatens the possibility of additional Federal projects on such streams appears 
clear. 

This Department cannot, of course, state with certainty the interpretations 
which may be placed by the courts upon the proposed legislation. The best that 
can be done is through an analysis of the legislation to suggest what interpreta- 
tions are reasonably conceivable. In this connection, it is conceivable that the 
provision of section 6 reserving for appropriation and use of the public pursuant 
to State law all navigable and nonnavigable waters might be construed as opening 
up for appropriation under State law the waters stored in Hoover Dam, Parker 
Dam, Davis Dam, Friant, Shasta, Grand Coule, Elephant Butte, Fort Peck, 
Oahe, Garrison, Fort Randall, and other similar projects without regard to the 
purpose of the project and without regard to the authorizing legislation, existing 
Federal contracts, or other considerations. 

Other equally undesirable consequences are perceivable through the interpreta- 
tions which might be made of section 6. There is nothing in the proposed legis- 
lation which saves from the operation of that section present rights of the United 
States, with the exception of the provision of section 9 relative to the fulfillment 
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of treaty obligations. The language of section 6 seems to require that in the 
future no Federal right to the use of water which is not already based upon 
State law may be exercised unless a right to such use is first acquired in con- 
formity with State law relating to the control, appropriation, use, or distribution 
of such waters. Whether rights to the use of water for many purposes which 
are recognized as being within the purview of the Federal Government can be 
acquired in conformity with State laws presents a serious question. The subject 
bills provide that rights to the use of navigable and nonnavigable waters “for 
beneficial purposes” shall be acquired under State laws relating to the appropria- 
tion, control, use, or distribution of such waters. Use for a beneficial purpose is a 
prerequisite to acquis:tion of a water right in those States following the system 
of prior appropriation. By definition what constitutes a beneficial purpose in a 
particular State would depend upon the law of that State. Many Federal uses 
are not recognized as being for beneficial purposes under present laws of all the 
Western States and many are not so recognized under present laws of any of 
those States. In this category are navigation, recreation purposes, conservation 
of fish and wildlife, maintenance of national parks, monuments, and scenic 
attractions, military purposes, and others. If a right to the use of water for any 
of such purposes could not be acquired in conformity with State law, the provi- 
sions of section 6 of the subject legislation would in effect constitute a prohibition 
against the continuance of existing and the initiation of future Federal activities 
within these areas, except as such prohibition may be held violative of constitu- 
tional provisions. It could be argued that Federal law recognizing the validity 
of such purposes in the field of Federal activity would have to be accepted as part 
of the State law relating to the control, appropriation, use, or distribution of 
water. Past experience indicates that this view would not be willingly accepted. 
The last proviso in section 6 does not preserve to the National Government the 
right to the use of water in the national parks and monuments. It merely 
prohibits others from acquiring the right to store or divert waters therein. 

Beyond the question of the impossibility of acquiring rights under State 
law for many proper Federal purposes, reference is also made to the imprac- 
ticability in numerous other situations of acquiring all necessary water rights 
in conformity with State law prior to proceeding with Federal projects. Atten- 
tion is also directed to the fact that the bills would in effect delegate to State 
authorities control over the operation of all Federal “programs, projects, ac- 
tivities” requiring the exercise of rights to the use of water. Passing for the 
time the constitutional aspects of such a delegation, it is suggested that the 
infeasibility of turning over to the authority other than the executive branch of 
the Federal Government the control of projects built at a cost of hundreds 
of millions of dollars contributed by the taxpayers of the entire Nation requires 
no further comment. a 

That the provisions of section 6 appear to expose to loss, through appropriation 
by others under State law, all presently vested rights of the United States to 
the use of water on the Goverment’s military establishments, national forests, 
Indian reservations, national parks and monuments, and other reserved lands, 
except as the fulfillment of treaty obligations in connection therewith is in- 
volved, should be noted. Even if it were assumed that all affected Federal 
agencies would proceed immediately to attempt to perfect in conformity with 
State law the presently vested rights which would be so exposed, little imagina- 
tion is required to envisage the flood of conflicting claims as to dates of priority 
which would ensue. 

In the next preceding paragraph, an immediate attempt by all affected Federal 
agencies to perfect in conformity with State law rights presently vested in con- 
nection with reserved lands is assumed. If such attempts were not successfully 
consummated prior to the acquisition of rights by others in those waters which 
are now reserved by the National Government, or if filings already made thus 
become effective, liabilities of still another nature might be involved. For ex- 
ample, there are the rights of the Indians and Indian tribes to the use of water on 
their reservations which are not based on State law. If, as above suggested, such 
prior rights were lost as the result of the operation of section 6, an obligation to 
compensate the Indians in a very large amount might well be established. Al- 
though section 9 of the bills would appear to eliminate from this particular con- 
sideration the Indian rights with respect to reservations established by treaty. 
there is nothing in the bills which saves the Indian rights stemming from executive 
action or otherwise. 

Section 7 of the bills is a waiver of immunity from suit which is broader than 
title 48 United States Code, section 666. The latter permits the joinder of the 
United States as a defendant “in any suit (1) for the adjudication of rights 
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to the use of water of a river system or other source, or (2) for the adminis- 
tration of such rights * * * .” Section 7 (a) of the proposed legislation would 
permit the joinder of the United States as a defendant “in any suit relating to 
the control, appropriation, use, or distribution of water which is to be used for 
beneficial purposes * * *.” Although this Department would vigorously resist 
in behalf of the United States such a contention, and there is doubt as to the 
constitutionality of the law so construed, it is conceivable that section 7 (a) 
might be construed as authorizing injunctive relief against the United States 
when it is contended that the directions of the Congress to the executive branch 
of the Federal Government are not being carried out in conformity with State 
law. Without regard to the validity of such contentions in any such suit, it 
is readily discernible that such a construction of section 7 (a) might well result 
in prolonged delays in the accomplishment of water resource development proj- 
ects provided for by the Congress pending the outcome of such litigation. There 
is serious doubt whether the Federal projects, either now operating or author- 
ized throughout the West, could have been possible under the provisions of 
these bills. The net result of a waiver of immunity from suit such as is here 
presented could be an abdication by the Congress to the judiciary of those powers 
relating to water resources which are delegated by the Constitution to the Con- 
gress and which that body has in the past jealously guarded. 

Numerous problems of conflict between constitutional provisions and the 
provisions of the subject bills are presented. 

One of these has to do with the provision of section 6 that all navigable and 
nonnavigable waters are reserved for appropriation and use of the public pur- 
suant to State law. In several of the affected States, the common-law doctrine 
of riparian rights is recognized in varying degrees. Is not the congressional 
purpose to make the law of prior appropriation exclusively applicable in all 
these States, without regard to riparian rights, an invasion of the reserved 
power of the States to control the non-Federal ownership and use of rights to 
the use of waters within their respective jurisdictions? It is doubtful that the 
opening language of section 6 making the provisions of the section subject to 
presently existing rights under State law overcomes this objection. 

Another question with reference to the same language in section 6 is whether 
the Congress has the power, in the face of the commerce clause of the Constitu- 
tion of the United States, to reserve for appropriation undér State law all 
navigable waters in the Western two-thirds of the Nation. 

Brief reference has been made above to the effect which sections 5 and 6 
would have of delegating to State control the administration and management 
of Federal projects and activities. It is further noted that these provisions 
would be in effect delegate to State control those rights to the use of water which 
under existing law are properly rights owned by the United States of America. 
It is believed that such delegation by the Congress to the States of the power 
to make “all needful rules and regulations respecting” those property rights of 
the Federal Government would be in contravention of article IV, section 3, 
clause 2 of the Constitution of the United States. It is also believed that for 
Congress to attempt to take from the executive branch of the Federal Govern- 
ment and invest in State authorities the power to make rules and regulations for 
or affecting control of the Federal properties involved in “Federal programs, 
projects, activities,” including federally owned rights to the use of the water, 
would be in violation of fundamental precepts of constitutional law respecting 
the separation of powers. For under article II, sections 1 and 3, of the Consti- 
tution, the President is charged to take care that “the Laws be faithfully exe- 
cuted * * *.” Faithful execution by the President (through the executive 
departments and agencies) of all the laws of Congress relating to water resources 
in conformity to the ‘aws of 17 different States would, it is submitted, be 
patently impossible. But in addition, the Congress is prohibited from assuming 
to itself executive functions. A fortiori it may not invest those functions in 
the States and their agencies over which it has no control. To bestow upon the 
States the powers of the President to “take care that the laws” relating to 
rights to the use of water are faithfully executed is contrary to the proposition 
that Congress can neither delegate its own powers nor enlarge those of a State. 

A conflict between the purpose of the proposed legislation to make State laws 
relating to the use of water superior to all Federal law in that field and the 
provisions of article VI, clause 2 of the Constitution is also suggested. 

For the foregoing reasons, the Department of Justice is opposed to the enact- 
ment of the bills. 
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The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 
Sincerely, 
WILLIAM P. Rogers, 
Deputy Attorney General. 


APPENDIX TO REPORT OF DEPARTMENT OF JUSTICE ON H. R. 8325 ann H. R. 8347 


This appendix to the designated report is furnished for the purpose of listing 
the authorities relied on in preparation of the report. In some instances, addi- 
tional explanation of the points made in the report is also given. 

To facilitate comparison of the listing of authorities with the report, the 
several statements supported by the authorities listed are referred to by page 
number and paragraph, and are quoted. The supporting authorities are referred 
to under the several quotations. 

Page 4, second paragraph: “* * * Use for a beneficial purpose is a prerequisite 
to acquisition of a water right in those States following the system of prior 
appropriation * * *” Arizona v. California, 283 U. 8S. 423, 459 (1930) ). 

Page 4, second paragraph: “* * * By definition what constitutes a beneficial 
purpose in a particular State would depend upon the law of that State. Many 
Federal uses are not recognized as being for beneficial purposes under present 
laws of all the Western States and many are not so recognized under present laws 
of any of those States. In this category are navigation, recreation purposes, 
conservation of fish and wildlife, maintenance of national parks, monuments and 
scenic attractions, military purposes, and others.” (See constitutional provi- 
sions and statutes of the several States. ) 

Page 4, second paragraph: “* * * It could be argued that Federal law recog- 
nizing the validity of such purposes in the field of Federal activity would have 
to be accepted as part of the State law relating to the control, appropriation, 
use or distribution of water.” 

Article VI, clause 2, Constitution of the United States: “This Constitution, 
and the Laws of the United States which shall be made in pursuance thereof ; 
and all treaties made, or which shall be made, under the authority of the 
United States, shall be the supreme Law of the Land; and the Judges in every 
State shall be bound thereby, any Thing in the Constitution or Laws of any State 
to the Contrary notwithstanding.” 

Page 4, second paragraph: “Past experience indicates that this view would 
not be willingly accepted. * * *” 

Illustrative of this experience is every litigated case in which a right to the 
use of water not bused upon State law has been asserted by the United States 
against a right claimed under State law. The number of such cases is large. 
A very few of them by name are: Winters v. United States (207 U.S. 564 (1907) ), 
Federal Power Commission v. Oregon (349 U. S. 485 (1955)), Elephant Butte 
Irrigation District v. Gatlin (Supreme Court of New Mexico, decision February 
1956. Not yet reported). 

Page 5, second paragraph: “* * * reference is also made to the impracticabil- 
ity in numerous other situations of acquiring all necessary water rights in con- 
formity with State law prior to proceeding with Federal projects. * * *” 

For example, it is generally required under the laws of the Western States 
that before an appropriative right to the use of water can be finally established, 
there must be an actual application to beneficial use. In one recent case, pre- 
liminary filings were made under State law before proceeding with a Federal 
project. After completion of the project at a cost of over $1 million in Federal 
funds, it was contended the law of the State had not been complied with and 
that the United States had acquired no rights. Although after litigation that 
case has been decided favorably to the United States (Elephant Butte Irrigation 
District v. Gatlin, supra), a contrary result would have meant a very substantial 
loss to the Government. 

Page 5, second paragraph: “* * * it is suggested that the infeasibility of 
turning over to authority other than the executive branch of the Federal Gov- 
ernment the control of projects built at a cost of hundreds of millions of dollars 
contributed by the taxpayers of the entire Nation requires no further comment.” 

Illustrative here is the Colorado-Big Thompson project. Operating in 20 water 
districts in Colorado, each subject under the laws of that State to the jurisdiction 
of a different State court, and using the water from many streams, that project 
serves 615,000 acres on the Atlantic slope of the Rocky Mountains while benefiting 
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the western slope of those mountains from Grand Lake to the point where the 
Colorado River enters Utah. The will of the Congress in providing for that 
project could have been defeated by an attempt to comply with State laws which 
were neither conceived nor enacted in contemplation of a single project of that 
character. 

Page 6, first paragraph: “* * * Although this Department would vigorously 
resist in behalf of the United States such a contention, and there is doubt as to 
the constitutionality of the law so constructed, * * *” (Mississippi v. Johnson, 
71 U.S. C. 475 (1866) ). 

Page 6, first paragraph: “The net result of a waiver of immunity from suit 
such as is here presented could be an abdication by the Congress to the judiciary 
of those powers relating to water resources which are delegated by the Consti- 
tution to the Congress and which that body has in the past jealously guarded” 
(United States v. Ide, 263 U. S. 497 (1981), affirming 277 Fed. 373). 

Page 6, third paragraph: “* * * In several of the affected States, the com- 
mon-law doctrine of riparian rights is recognized in varying degrees.” These 
States are California, Kansas, Nebraska, North Dakota, Oklahoma, Oregon, South 
Dakota, and Texas. 

Page 6, third paragraph: “* * * Is not the congressional purpose to make 
the law of prior appropriation exclusively applicable in all these States, without 
regard to riparian rights, an invasion of the reserved power of the States to 
control the non-Federal ownership and use of rights to the use of waters within 
their respective jurisdiction? * * *” 

In California, for examples, express constitutional and statutory provisions 
recognize riparian rights and secure them against encroachment by appropriators. 
In Deering’s California Codes, Water, section 1201, it is declared that: “All 
water flowing in any natural channel, ercepting so far as it has been or is being 
applied to useful and beneficial purposes upon, or insofar as it is or may be 
reasonably needed for useful and beneficial purposes upon lands riparian thereto, 
or otherwise appropriated,” is subject to appropriation. [Italic supplied.] To 
similar effect are the Constitution of the State of California, article XIV. sec- 
tion 8, and Deering’s California Codes, Water, section 101. (See California 
Oregon Power Co. v. Portland Cement Co., 295 U. S. 142 (1930).) 

Page 6, last paragraph and first two lines on page 7: “Another question * * * 
is whether the Congress has the power, in the face of the commerce clause of 
the Constitution of the United States, to reserve for appropriation under State 
law all navigable waters in the western two-thirds of the Nation.” (See Rio 
Grande Irrigation District v. United States, 174 U. 8. 690 (1899).) 

In this same connection, it would appear clear that the Constitution prohibits 
a requirement that the powers of the national Government with respect to navi- 
gation shall not be exercised until, as a condition precedent, a right to do so 
shall first be acquired “in conformity with State laws and procedures relating 
to the control, appropriation, use, or distribution of such water” (sec. 6 of the 
proposed bill). (See First Iowa Co-op. v. Federal Power Commission, 328 U. 8. 
152 (1945).) 

Page 7, second paragraph: “* * * It is further noted that these provisions 
would in effect delegate to State control those rights to the use of water which 
under existing law are property rights owned by the United States of America” 
(Federal Power Commission v. Oregon, 349 U. S. 435 (1955) ). 

Page 7, second paragraph: “* * * It is believed that such delegation by the 
Congress to the States * * * would be in contravention of article IV, section 3, 
clause 2 of the Constitution of the United States. * * *” 

That Congress may not abdicate to the States its constitutional power to “make 
all needful rules and regulaions respecting the * * * property belong to the 
United States” is a well-established proposition of law. Cooley states: “One 
of the setled maxims in constitutional law is, that the power conferred upon the 
legislature to make laws cannot be delegated by that department to any other 
body or authority” (1 Cooley’s Constitutional Limitations, eighth ed., p. 224). 
It has likewise been authoritatively declared: “It is a cardinal principle of our 
fundamental law, inherent in our constitutional separation of the Government 
into three departments and the assignment of the law making function exclu- 
sively to the legislative department, that the legislature cannot abdicate its 
power to any other department or body” (79 L. Ed. 476). 

In reiterating the principles set forth in regard to the abdication by Congress 
of the powers conferred upon it, the Highest Court, in a famous case, made these 
comments: “Instances are cited in which Congress has availed itself of such 
assistance (an establishment of rules and regulations by interested parties) ; 
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as e. g., in the exercise of its authority over the public domain, with respect to 
the recognition of local customs or rules of miners as to mining claims, or, in 
matters of a more or less technical nature, as in designating the standard height 
of drawbars.” The Court then presented this question: “But would it be seri- 
ously contended that Congress could delegate its legislative authority to trade 
or industrial associations or groups so as to empower them to enact the laws 
they deem to be wise and beneficent for the rehabilitation and expansion of their 
trade or industries?’ Responding to that question, the Court emphatically 
declared: “The answer is obvious. Such a delegation of legislative power is 
unknown to our law and is utterly inconsistent with the constitutional preroga- 
tives and duties of Congress” (Schechter Corp. v. United States, 295 U. S. 495, 
537 (1934)). Earlier the Court had stated: “That Congress cannot delegate 
legislative power to the President is a principle universally recognized as vita! 
to the integrity and maintenance of the system of government ordained by the 
Constitution” (Field v. Clark, 143 U. 8S. 649, 692 (1891) ). 

Having outlined the fundamental purpose to be accomplished by legislation, 
the Congress may permit minor and subordinate regulations to be prescribed by 
another body (Butte City Water Company v. Baker, 196 U. 8. 119, 126 (1905) ). 
However, where “(Congress) sought to authorize and sanction action by the 
States in prescribing and enforcing, as to all parties concerned, rights, obliga- 
tions, liabilities, and remedies designed to provide compensation for injuries 
suffered by employees engaged in maritime work,” the Court declared with 
infinite clarity: “* * * we think the enactment is beyond the power of Con- 
gress. * * * The subject was intrusted to it to be dealt with according to its 
discretion—not for delegation to others. * * * Congress cannot transfer its 
legislative power to the States—by nature this is nondelegable.” (Knicker- 
bocker Ice Co. v. Stewart, 253 U. S. 149, 163, 164 (1919).) (Italic supplied.) 

Page 7, second paragraph: “But in addition, the Congress is prohibited from 
assuming to itself executive functions.” 

In two closely related decisions in point of time, the Highest Court reviewed 
the nature of the power to “legislate” as it relates to the power to “execute” 
(Myers v. United States, 272 U. S. 52 (1926) ; Springer v. Philippine Islands, 277 
U. S. 189 (1927)). In the latter case, the Supreme Court held unconstitutional 
acts of the Philippine Legislature which undertook to authorize a committee 
established by that body to vote stock of the Philippine Government. Pointing 
out that the organization of the then government of the Philippines was identical 
with that of our Government from the standpoint of separation of powers, Justice 
Sutherland for the Court, declared: “It may be stated, * * * as a general rule 
inherent in the American constitutional system, that, unless otherwise * * * 
provided * * * the legislature cannot exercise either executive or judicial 
powers; * * * 

“Legislative power, as distinguished from Executive power, is the authority 
to make laws, but not to enforce them or appoint the agents charged with the 
duty of such enforcement. The latter are executive functions” (Springer v. 
Philippine Islands, 277 U. S. 189, 201, 202 (1927)). (Italic supplied.) 

Continuing, the Court then made this significant statement bearing upon the 
constitutionality of the proposed transfer of the power of the President to admin- 
ister those rights to the use of water which are owned by the National Govern- 
ment: “* * * The property is owned by the Government * * *. There is noth- 
ing * * * in the nature of the legislative power * * * to suggest that the legis- 
lature in acting in respect of the proprietary rights of the Government may 
disregard the limitation that it must exercise legislative and not executive 
functions. It must deal with the property of the Government by making rules, 
and not by executing them. The appointment of managers * * * of prop- 
erty * * * is essentially an executive act which the legislature is without ca- 
pacity to perform directly or through any of its members” (Springer v. Philippine 
Islands, 277 U. S. 189, 203 (1927) ). 

Page 7, second paragraph: “* * * To bestow upon the States the powers of 
the President to ‘take care that the laws’ relating to rights to the use of water 
are faithfully executed is contrary to the proposition that Congress can neither 
delegate its own powers nor enlarge those of a State” (Jn re Rahrer, 140 U. S. 
545, 560 (1890) ). 

Page 7, third paragraph: “A conflict between the purpose of the proposed legis- 
lation to make State laws relating to the use of water superior to all Federal 
law in that field and the provisions of article VI, clause 2, of the Constitution 
is also suggested” (Article VI, clause 2, of the Constitution is quoted supra, 
at p. 2). 
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By the provisions of the bills, particularly of section 6, it appears that there 
would be accorded to the administrative agencies of the States not only the 
power to manage the properties of the United States, but also an authority to 
veto the will of Congress as reflected by numerous laws concerning the use of 
water by the National Government. To enlarge the powers of the States in that 
manner would appear contrary to the provision last above quoted of the Con- 
stitution. In First Iowa Coop. v. Federal Power Commission (328 U. 8S. 152, 
171 (1945) ), the Supreme Court declared: “We find that when that (congres- 
sional) act is read in the light of its long and colorful legislative history, it dis- 
closes both a vigorous determination of Congress to make progress with the 
development of the long idle water power resources of the Nation and a determina- 
tion to avoid unconstitutional invasion of the jurisdiction of the States. The 
solution reached is to apply the principle of the division of constitutional powers 
between the State and Federal Governments. This has resulted in a dual system 
involving the close integration of these powers rather than a dual system of futile 
duplication of two authorities over the same subject matter. 

“The act leaves to the States their traditional jurisdiction subject to the ad- 
mittedly superior right of the Federal Government, through Congress, to regulate 
interstate and foreign commerce, administer the public lands and reservations of 
the United States and, in certain cases, exercise authority under the treaties of 
the Unted States. * * *” (Italic supplied.) 

In Federal Power Commission v. Oregon, supra, the Supreme Court, declaring 
that the State law would be inoperative when it conflicted with a valid act of Con- 
gress, stated: “ To allow Oregon to veto such use, by requiring the State’s addi- 
tional permission, would result in the very duplication of regulatory contro} pre- 
cluded by the First Iowa decision.” 

In both the First Iowa case and in Federal Power Commission v. Oregon, there 
was presented the question whether the States could deny the power of the Federal 
Government to carry out its constitutional functions. It was held they could 
not do so. It would seem to follow that the Congress may not empower them to 
do so. 


Mr. Asprnauu. The chairman of the full committee is not able to be 
with us at the beginning of this morning’s session. It may be pos- 
sible for him to be here later on. 

Inasmuch as the House goes into session at 11 o’clock and the first 
order of business is a rollcall, it will be necessary to complete our ses- 
sion this morning by 11. 

We have four witnesses who are present: State Engineers Joseph 
Grimes of South Dakota, Lewis A. Stanley of Oregon, Hugh A. 
Shamberger of Nevada; and also Mr. Matt Triggs, representing the 
American Farm Bureau Federation. 

As I understand it, Mr. Triggs, you can be present at any time. 
Ts that right ? 

Mr. Trices. That is right. 

Mr. Asprnatt. With that understanding, unless there is an objec- 
tion, we will receive the statements from Messrs. Grimes, Stanley, and 
Shamberger and will reserve our questioning until all the statements 
are in. 

Is there any objection ? 

Hearing none, it is so ordered. 

Mr. Grimes, will you take your place at the witness table and make 
your statement and then remain at the table and let the others join 

ou? 
™ Mr. Buner. Before Mr. Grimes proceeds, may I make a very short 
observation ? 

Mr. AspInatu. It is perfectly in order. 

Mr. Buper. I think it is a rather sad commentary on the manner in 
which the executive branch of the Government is functioning in this 
instance. This is extremely important legislation to all of the Western 
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States, and before very many years it will be extremely important to 
all of the States in the Union. 

The first legislation on this subject was introduced in February 
of 1953 and request made to the Department for a report either during 
the month of February or the first part of March 1953, over 3 years 
ago, and we have just this morning received reports from the Depart- 
ments. It certainly does not help our legislative process to get that 
kind of cooperation from the executive branch. 

Mr. Asptnauu. May the Chair inquire of the gentleman from Idaho 
whether or not he is going to be any more pleased when he reads and 
studies the reports ? 

Mr. Buper. I have not yet had an opportunity to see them. So 
T do not know. 

Dr. Miter. Mr. Chairman, I would just like to make one observa- 
tion. 

I think I might agree in part with the gentleman from Idaho, but 
this is a very complicated piece of legislation that we are dealing with. 
We have four reports before us this morning, from Defense, from 
Justice, from Interior, and I think another one from the Legislative 
Division of the Department of Defense, in which they state: 

There is a lack of uniformity of approach by the various States to the prob- 


lems of water rights, and their statutes vary greatly. The instant bills, in the 
event of enactment at this time, could complicate our national defense efforts. 


Then they go on to say: 


The Department of Defense recognizes that the problems to which this pro- 
posed legislation is directed are many and complex, problems that are of grave 
and increasing concern to the entire Nation, but particularly to those States 
west of the 98th meridian. Accordingly, the Department is most anxious to 
assist and cooperate in the determination of solutions that will result in a sound 
policy relating to water whereby the needs of the people, national, regional, 
State and local, are adequately met. In this connection, the Department of 
Defense recommends that a study be made by the Federal Government in collab- 
oration with State and local entities to determine the relationships between prop- 
erty rights to water and the social and economic deveolpment of the Nation and 
the area, as well as the principles and criteria which should be incorporated 
into Federal, State, and local laws regarding water rights. This is also a recom- 
mendation of the Presidential Advisory Committee on Water Resources Policy. 


So, while I agree with the gentleman, being rather critical we have 
had no legislation on the subject, I am sure it is a very complex and 
difficult problem, made so because there is a conflict with the State 
laws as to water rights. I think the approach of the Secretary of 
Defense and the 8-page report by the Secretary of the Interior is an 
attempt to find a solution to some of these complex problems. 

Mr. Buper. Will the gentleman yield ? 

Dr. Minter. Yes. 

Mr. Bunge. It would seem to me the Department of Defense cer- 
tainly could have suggested a study 3 years ago as well as they could 
this morning. , 

Mr. Asptnati. May the chairman suggest we get on and listen to 
Mr. Grimes? 

You may proceed, Mr. Grimes. 


























WATER RIGHTS SETTLEMENT ACT OF 1956 87 


STATEMENT OF J. W. GRIMES, CHIEF ENGINEER AND EXECUTIVE 
OFFICER, SOUTH DAKOTA WATER RESOURCES COMMISSION 


Mr. Grimes. My name is J. W. Grimes. I am chief engineer and 
executive officer for the South Dakota Water Resources Commission. 
The South Dakota Water Resources Commission is charged with the 
administration of the State water laws. 

I represent the State of South Dakota before this committee in 
favor of those bills which advocate and propose that Congress reaffirm 
the jurisdiction of administration of water in the western States in 
the States’ administrative agencies, and that the Congress reaffirm 
at this time and instruct the Federal agencies that such is the congres- 
sional policy, and that we continue with the precedent that has been 
in effect for many, many years in the State administration of water 
laws and the water rights that accrue from those actions. 

Historically, the development of our scanty western water supplies, 
whether by public or private means, has been accomplished by a series 
of partial exploitations. The amount of development at any partic- 
ular time was and is based upon the need for water and the ability to 
finance the necessary facilities to make the water available for use. 
Such investments demand security at the time decisions to invest are 
made and during the following economical life of the facilities. Ever 
since becoming a State, South Dakota has undertaken the respon- 
sibility of applying hydrologic analysis, allocating waters for use 
within the State boundaries, and providing continuous official records 
as security for water rights acquired under provisions of Dakota ter- 
ritory and State law. 

Those records include the adjudication of rights through court de- 
crees and in accordance with agreements reached by interstate com- 
pacts negotiated by and between the States with the consent of 
Congress. 

Our Western States have undertaken similar responsibilities. 

Through these media the local people have participated in water re- 
source developments, and the incentive to risk public and private in- 
vestments in these projects has been forthcoming, in part at least, 
because of the security of local knowledge and acceptance of official 
State actions regarding water use. Maintenance of this security is 
a vital consideration. The State of South Dakota believes that juris- 
diction in these matters is vested in the States and that the best means 
to maintain the confidence of secure investments in water develop- 
ments is to continue the application of proven precedents. 

The State of South Dakota believes, also, that jurisdiction over the 
waters within State boundaries should be reaffirmed by Congress at 
this time and that Federal agencies be definitely instructed to accom- 
plish Federal water developments in accordance with State water 
laws. 

We must realize, too, that the continuous day-by-day and year-by- 
year administration of State water rights is a very unspectacular, little 
understood phase of water resources development. Its importance 
is not recognized, generally, until some more spectacular phase of 
development highlights its existence. Then, too often, demands are 
made that the less spectacular yield to the more spectacular. This, 
I believe, is what has happened when occasional difficulties and dis- 
agreements have arisen. 
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Provisions of the bills before this committee will provide for the 
things that I have mentioned and will recognize that the more hum- 
drum phases of water regulation and control are equally important to 
successful developments as are spectacular accomplishments. 

It is easy in many, many cases, when important structures and im- 
portant water cases come before the attention of the public, to rec- 
ognize and discuss and study the relationship of the law and what 
water rights are, how they are acquired, what the meaning of them is. 
But it is very, very difficult to do that on a day-to-day basis, to provide 
the necessary records that exist for consideration of all water rights, 
both — and small, and it is in that phase of the work that the States 
have undertaken the job and have done it for many, many years. 

It is not a case of taking the occasional big, important job and ap- 
plying water rights, how and what a exist to the use of water and 
what is available for the new development. But it is much more 
difficult to do that on a continual daily basis. Yet South Dakota 
feels the States have done a tremendous Job in the western part of the 
country under the assumption that that was their responsibility. 

The continuity of record and security for investment do not lend 
themselves to divided jurisdictional responsibility. Solution of water 
right problems does not lie in superimposing or creating another 
jurisdictional agency in addition to existing control, whether it be 
Federal or non-Federal. Legal and administrative complexities of 
water rights may be termed extreme now. Any provision that compli- 
cates them further should not be considered. 

In these days of accent upon cost sharing, I would like to mention 
the fact that South Dakota and the other Western States have ap- 
propriated funds over a period of many years for administration of 
water and water rights. These funds have not been expended as part 
of project development costs but to cover responsibility for regulation 
and control of water supplies. 

There are those who contend that administration of water is not 
uniform among the Western States; that while surface waters are 
regulated in all the States, ground water is not; that procedures 
differ; that priorities of use differ; that definitions are variable and 
many other items are not clear. Of course, many items are different. 
The available water supplies and vital needs for water are widely 
different, too. The strength of proper administration lies in recogni- 
tion of those differences of details within the remarkably similar 
framework of intents and policies among the 17 separate Western 
States. 

One more consideration is the coordination of water needs and water 
developments between private and public investors, State and Fed- 
eral programs, big and little projects, and interrelated combinations, 
which is afforded through the administration of the State water laws. 
A worthwhile at-the-site service is performed which is not available 
otherwise. 

These considerations which I have mentioned may not be the most 
important considerations the committee must consider, but they con- 
stitute interrelationships and tangential offshoots which may be over- 
looked. I do not believe they should be overlooked and, consequently, 
offer them for the consideration of the committee. 

That is all I have, Mr. Chairman. 
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Mr. Asprnaty. Thank you very much, Mr. Grimes. Just remain 
at the table. 

We will now have the statement of Mr. Stanley of Oregon. We 
shall be glad to listen to your statement. 


STATEMENT OF LEWIS A. STANLEY, STATE ENGINEER OF OREGON 
AND PRESIDENT OF THE ASSOCIATION OF WESTERN STATE 
ENGINEERS 


Mr. Stantey. Mr. Chairman and members of the committee, my 
name is Lewis A. Stanley. I am the State engineer of Oregon and 
the president of the Association of Western State Engineers. 

I do not speak very loud, and I can speak louder, I think, if I stand 
up. 

Mr. AspInaLL. That is perfectly all right with us. 

Mr. Stantey. I want to assure you at the outset that my remarks 
are not intended to make an issue on the merits of the Pelton Dam. 
However, since the 1955 decision of the United States Supreme Court 
in the Pelton Dam case has raised the problems which now face the 
Western States and is responsible for this proposed legislation, I 
should tell you what I know about the case and its effect. 

The Deschutes River, upon which the Pelton Dam would be located, 
is a nonnavigable stream, located wholly within the State of Oregon. 
The project is on lands of the United States, partly within an Indian 
reservation and partly on lands reserved as a power site. The Port- 
land General Electric Co. applied to the Federal Power Commission 
for a license for the project, and also applied to the Hydroelectric 
Commission of Oregon for a license. The Oregon commission re- 
fused to issue a license because we had an Oregon statute requiring 
that permission for a project of this nature which would obstruct the 
passage for anadromous fish must be granted by the Fish Commis- 
sion of Oregon, and that commission would not agree to the 
obstruction. 

The Federal Power Commission issued a license for the project. 
Oregon brought a proceeding before the circuit court of appeals and 
that court nullified the license. It was upon review of the decision of 
the circuit court of appeals that the Supreme Court of the United 
States upheld the right of the Federal Power Commission to issue 
the license. 

We now have the license about to proceed with construction of the 
project, without having obtained any right to use of water from the 
State. 

The decision in the Pelton case is particularly important in that we 
no longer have a right to decide how the waters of the stream shall be 
utilized. We thought we had the right, under the provisions of the 
Federal Power Act and the many other laws expressing the intention 
of the Congress that all rights to use of water must be acquired in 
accordance with State laws. The United States Supreme Court has 
said that the Desert Land Act of 1877 does not mean what we have 
thought it meant. All down through the years the State has granted 
permits to appropriate waters on the Federal reserved lands and has 
issued many such permits to Government agencies. For example, the 
United States Forest Service has consistently complied with the State 
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water laws in making appropriations of water for use on forest 
reservations. 

Much of the total land area of the Western States is in reservations 
of one type or another. Most of the waters of our streams arise upon 
and flow from or over these reserved lands. Most of the present and 
future storage sites are upon these reserved lands. If it is to be the 
law that these waters are no longer to be subject to appropriation under 
State laws, we of the Western States have not much left. 

I speak of Oregon because that is my home and I am most familiar 
with it. In my State we have been water conscious for many years 
and are becoming more and more so as our population increases. We 
san see the day when practically all of our water supplies will be 
utilized. Looking to that day, the last legislature created a water re- 
sources board and placed upon it the duty to study the States’ water 
resources and plan for their ultimate development in the best inter- 
ests of all our people. We now are told that such plans as will be 
made are not binding upon Federal agencies. The Federal Power 
Commission may license projects upon our streams with no regard 
tothe State plan. Our laws in this respect are nullified. 

In any plan for complete beneficial use of natural resources, con- 
sideration has been given to all requirements of the people. One of 
our great resources is fish. Another is its recreation potential. We 
need recreation for our people and for the multi-million-dollar tourist 
industry. With a view of preserving fish life and scenic and recrea- 
tional values, certain streams in Oregon have been withdrawn by the 
legislature from all appropriation of water. One of these is Multno- 
mah Creek, which forms Multnomah Falls. This stream flows through 
a forest reserve. It might make an attractive power project. As 
I see it, the Federal Power Commission could license a project which 
would destroy the falls and Oregon could not do anything about it. 

In 1927 Oregon withdrew the lower reaches of the Rogue River 
from power development. This is a nationally known fishing and 
recreation stream. It is covered with power-site reserves of the same 
type as those along the Deschutes River. The only conclusion to 
be reached, unless the Congress enacts the new and clarifying law, 
is that the Federal Power Commission can ignore our law and license 
power projects on this stream and the licensee may proceed to con- 
struct high dams contrary to the wishes of the people of Oregon. 

I have no concern over construction of flood control, navigation, 
and power projects by the United States contrary to the desires of 
our people. I think it never has been done and there is no reason to 
assume that it will be. The States are always given an opportunity to 
present their views on proposed Federal projects. If the State should 
object to a proposed project, I have no fear that the Congress would 
authorize it. 

That brings me to a feature of the bill before this committee that I 
feel should be given careful study with a view to amendment. I do 
not believe there is any need to require the Federal Government to 
obtain water rights from the States for flood-control and navigation 
projects even though such projects will include power development. 
T believe there should be a distinction, however, where a flood-control 
or power project includes conservation storage for irrigation and other 
consumptive uses. The people who will eventually use the water are 
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entitled to a water right with a definite priority so that they will be 
protected against future appropriations. 

As a matter of general policy, Oregon has decided that consumptive 
uses of water for domestic, municipal, irrigation, and sometimes other 
purposes are higher and more necessary to the economy and welfare 
than power development. To effectuate that concept, all licenses issued 
in recent years for use of water for power subordinate the right for 
power use to future upstream consumptive uses. I think the same 
principle should be the practice of the Federal Government, and there 
is every indication that it is where the Government itself builds the 
project. For example, the dams and power projects on the main stem 
of the Columbia River have been and are being planned, taking into 
account the expected future depletion of flows through consumptive 
uses in the upstream areas. 

We need the proposed new legislation by the Congress to prevent a 
recurrence of the Pelton decision. There are many power-site reserves 
on the Deschutes River below the Pelton site and on other streams. We 
want the State of Oregon, through its State engineer, hydroelectric 
commission, and water resources board to make the decision as to 
whether additional projects shall be built by licensees of the Federal 
Power Commission, whether on navigable or nonnavigable waters and 
whether or not on reserved lands of the United States. 

I see no incompatibility in the requirement that a person must obtain 
a license from the Federal Power Commission for a project on a 
navigable stream or upon Government lands, and still obtain from 
the State a right to use the water. Until first, Iowa, followed by 
Pelton, that is the way it was and we got along fine. If you pass this 
law, it will not mean that the Government will have relinquished any 
of the control it has and should exercise over navigation and Govern- 
ment lands. It will only mean that no one can appropriate our waters 
without our consent. 

I would like to add a suggestion or two as it has developed in my 
mind as to how this legislation might take a better form than in the 
bills which you have before you. 

We have only one complaint in Oregon so far. We have had no 
trouble in the past with our relations with the Federal Power Com- 
mission. We have had down through the years, until the first lowa 
case, followed by Pelton, a gentleman’s agreement with the Federal 
Power Commission that they would not license a project in Oregon 
unless and until the State was ready to issue a water right. We agreed 
with the Federal Power Commission that we would not grant a water 
right for a project that required a Federal license until the Federal 
Power Commission was ready to proceed with the project. 

If we had in place of this proposed legislation 2 small pieces of 
legislation, 1 which would possibly amend the Desert Land Act of 
1877 to make it clear that the waters in our Western States have been 
separated from the lands—and that means all waters, underground as 
well as surface, and it means all lands whether they be public lands or 
reserved lands of the United States—I think that would settle that 
particular point. 

Then I think it would be possible to amend the Federal Power Act. 
I have a specific suggestion I will make here for the record. I would 
amend section 10 of that act. Section 10 is the part of the act which 
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provides the conditions under which licenses may be issued. I would 
add a subsection to that section 10 reading as follows: 

That no license issued under this part shall authorize the construction of a 
project or any part thereof, regardless of whether such project is located upon 
navigable or nonnavigable waters or upon reserved lands of the United States 
under any classification, unless and until the licensee shall have complied with 
the laws of the State or States within which the project is located with respect 
to bed and banks and to the appropriation, diversion, and use of water for power 
purposes. 

_ That would take Oregon off the hook. That is the bind we are in 
right now. 
hen I think if we had suitable legislation to correct the situation in 
Nevada wherein the Navy Department is refusing to comply with the 
laws of Nevada with regard to the appropriation and use of ground 
water, that would take Nevada off the hook. 
_ I just have a feeling that it would be better if we hit the place where 
it hurts, correct the situation that is causing us trouble today, and for- 
get these things that have not been causing us any trouble, and that it 
might be a much better piece of legislation. 

Thank you very much. 

The CuarrmMan. Thank you very much, Mr. Stanley. 

Mr. Shamberger, do you have a statement ? 


STATEMENT OF HUGH A. SHAMBERGER, NEVADA STATE ENGINEER 


Mr. SHampercer. Mr. Chairman and gentlemen of the committee, 
my name is Hugh A. Shamberger and I am the State engineer of the 
State of Nevada. I am appearing here today in support of H. R. 8347 
and related bills. 

H. R. 8347, if enacted into law, would set at rest, for many years, the 
jurisdiction and power of sovereign States to provide for the control 
of the waters within their borders when appropriated for beneficial 
use. The need for such clarifying legislation has become very evident 
during the past few months as the result of the Pelton Dam case in 
Oregon (Federal Power Commission v. The State of Oregon, et al., No. 
367, decided June 6, 1955), and the action based on such decision by 
the Navy Department at Hawthorne, Nev. 

I am not going to discuss the Pelton Dam case. That decision has 
been made, and to many, including some departments of our Federal 
Government, the court has said in effect that the United States has 
exclusive control over water bordering or within boundaries of Fed- 
eral reservations regardless of the State’s constitutional rights or exist- 
ing rights to the use of water. I do, however, want to tell your 
honorable committee what happened in Nevada immediately following 
the decision in the Pelton Dam case, and as a direct result of such de- 
cision. This will point to the need of the legislation you are consider- 
ing here today. I refer to what is now commonly called the Hawthorne 
case. 

This case involved the drilling of wells by the Naval Ammunition 
Depot at Hawthorne, Nev.; the complying with State water laws in 
obtaining permits to appropriate water, and, the sudden stopping of 
that compliance as far as the appropriation of ground water was con- 
cerned, immediately following the Pelton Dam decision. In order 
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that you may better understand the situation that developed at Haw- 
thorne, I will describe the events leading up to the present time. 

During World War II, 1942-1945, the United States Government 
drilled six wells within the Naval Ammunition Depot at Hawthorne 
to obtain a supplemental water supply for the base. In 1949 the United 
States Government filed applications to appropriate water from said 
wells and subsequently permits to appropriate water were granted by 
the State engineer. Following the completion of drilling and equip- 
ping the wells with pumps, water was diverted for beneficial consump- 
tive use. The permittee complied with the provisions of the permits 
by filing proofs of commencement and completion of work. A that 
remained to be done by the Department of Navy to complete the water 
rights and to receive certificates of appropriation from our State was 
the filing of proofs of beneficial use. Because of certain circumstances, 
however, the Department of Navy was not in a position to file said 
proofs when due, so pursuant to State ground-water law, kept the 
permits in good standing by obtaining extensions of time. However, 
on July 25, 1955, I was advised by the commanding officer at the depot 
that the permits were being dropped upon instructions of the com- 
mandant of the 12th Naval District. This action was based upon an 
alleged rule of the United States Supreme Court in the case of Federal 
Power Commission v. The State of Oregon, 349 U.S. 435, and on the 
premise that all the wells were located on reserved lands, that is, public 
lands which were withdrawn and reserved for the use of the Navy 
Department by Executive order. ; 

I advised the commanding officer of the U. S. Naval Ammunition 
Depot that if said permits were cancelled, then any diversions from 
said wells after that date would be illegal according to the water laws 
of Nevada. I further stated that acting upon the advice of the attor- 
ney general of Nevada, should the depot make such illegal diversions 
the State of Nevada would take the matter into court. 

The commanding officer of the depot then advised me that the action 
was the result of instructions originating from the Chief of the Bureau 
of Yards and Docks, Navy Department, Washington, D. C., who in 
turn issued his instructions based on a recent ruling of the Supreme 
Court (Federal Power Commission v. The States of Oregon, 349 
U. S. 435). 

On September 7, 1955, following the failure of the permittee to file 
said proofs, I issued an order canceling the 6 permits and granting 
the permittee 30 days within which to reinstate said permits or else 
cease using-said waters. When no effort was made by the Department 
of Navy to reinstate said permits within time allowed, the State of 
Nevada, through its attorney general, Harvey Dickerson, filed the 
“bill of complaint” against the United States of America. 

The basis of the decision by the Navy Department to drop the ground 
water permits at Hawthorne was, as stated by the commanding officer, 
the decision in the Pelton Dam case. Here the court held that because 
both termini of the dam were on reserved Government land, the State 
water laws were not applicable. The wells on the depot at Hawthorne 
likewise are located on reserved lands, that is, public lands which were 
withdrawn and reserved for the use of the Navy Department by Ex- 
ecutive order. 

74243—56——7 
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Using the Pelton case decision as a guide, the Government now 
says in effect that the State water laws of Nevada are not applicable 
on reserved lands of the Naval Ammunition Depot at Hawthorne. 
In the Pelton Dam case the source of water supply is a nonnavigable 
stream, whereas in the Hawthorne case the source of water supply 
is from a ground-water reservoir. In the Pelton Dam case the use 
is a nonconsumptive use (power generation), whereas in the Haw- 
thorne case the use is a beneficial consumptive use. The only similar- 
ity is that in each case the land involved is reserved land. In the 
Pelton Dam case the terminus of the dam is to be located on an In- 
dian reservation and the other terminus on lands which had been 
withdrawn from entry in 1909 under the public land laws and reserved 
for power purposes. In the Hawthorne case the lands were with- 
drawn from entry and reserved for use by the United States Navy 
in about 1933. 

On December 1, 1955, the State of Nevada filed a complaint for 
declaratory judgment against the United States of America, in the 
Fifth Judicial District Court of the State of Nevada, in and for the 
County of Mineral. On December 7, 1955 service was made on the 
Attorney General of the United States. The case has been trans- 
ferred to the Federal district court at Carson City, Nev. On April 
19, 1956, the Federal district court will hear a motion by the State 
of Nevada to remand the case to the Fifth Judicial District Court 
of the State of Nevada, and will also hear a motion by the United 
States to dismiss. 

I would like to point out that a considerable portion of the land 
area in the Western States is owned by the Federal Government and 
that much of this land is reserved land. Of the approximately 70 
million acres of land in Nevada, almost 60 million acres, or about 85 
percent is owned by the Federal Government. Furthermore, about 
12 million acres of the federally owned land is reserved Inxnd. Under 
the Pelton decision, as interpreted by the Navy, the Government 
would not need to comply with State water law on these 12 million 
acres of reserved lands. We are also aware that such reserved area 
can be increased by executive order. This would further decrease the 
effectiveness and extent of the operation of State water law, if the 
Department of Navy is correct in its interpretation of the Pelton Dam 
case. 

If the Department of Navy’s decision is upheld, it will make it vir- 
tually impossible for the State engineer to control the orderly develop- 
ment of ground water to its optimum extent. The Hawthorne case 
will illustrate the illogical stand taken by the Department of Navy. 

The town of Hawthorne, the county seat of Mineral County, with a 
population of 2,000, occupies an area of 1 square mile near the center 
of the depot area. The town’s water supply is partly furnished from 
two deep wells drawing water from the same ground water basin as 
the Navy wells. Permits to appropriate ground water were obtained 
on both wells. One permit, which has been perfected, was earlier in 
priority than the Navy permits and the other permit was junior in 
priority. As the town grows, undoubtedly other wells will be needed. 
Recently the Navy drilled two additional wells. Because all the wells 
are drawing water from the same basin, the amount of water with- 
drawn by any one well or group of wells depletes the total amount of 
water available to the other wells in the basin. Thus it is not logical 
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that one group of wells, those owned by the town of Hawthorne, 
should be operated subject to the State water law; whereas, another 
group, those owned by the Navy, should be operated subject to no 
State water laws. \V\ liile here we are speaking of the Hawthorne case, 
the same situation could develop in other ground-water basins where 
both Federal and private ownerships exist. 

The Government has said that their property right to use waters 
on reserved areas is limited to unappropriated water. It could well 
be asked who determines when there is unappropriated waters? It 
has always been recognized by the States that that determination, 
together with administering the orderly development of any unap- 
propriated water has been the responsibility of the States. The ques- 
tion also arises as to what recourse the Department of Navy, in the 
Hawthorne situation, or any other depart:.ent of the Federal Govern- 
ment in other similar instances, might have should subsequent appro- 
priations of water by private interests outside the area of reserved 
lands jeopardize the Government’s use of water. In other words, un- 
appropriated watei: today may become appropriated water under 
State law tomorrow. 

I fail to see why any agency of the Government would be handi- 
capped by complying with State water laws. In Nevada, and I pre- 
sume in other States as well, the Federal agencies in general comply 
with State water law before water is placed to beneficial use. In the 
case of the Hawthorne Naval Ammunition Depot, at about the time 
they were dropping the permits to appropriate ground water they were 
making an application to appropriate surface water from a stream 
originating on the Mount Grant watershed, just westerly from the 
depot, and which either crossed some private lands or on which there 
were some existing water rights. As to the rather fine distinction 
whether to comply with State water law, I would like to quote a letter 
from the commanding officer at the United States naval ammunition 
depot at Hawthorne, dated December 8, 1955, and addressed to me as 
State engineer. The letter reads as follows: 

Enclosed are the application and map for permit to appropriate the waters 
(complete flow) from Squaw Creek. All privately owned land within the con- 
fines of the depot which Squaw Creek crosses has been acquired by the Govern- 
ment, together with all privately owned water rights. Payment in the amount 
of $25 covering the required filing fee for the above application will be made 
through regular Navy channels. 

Since all waters from House Creek flow entirely over land withdrawn from the 
public domain and reserved for the use of the United States naval ammunition 
depot, an application to appropriate the waters of House Creek will not be filed 
with the State engineer, State of Nevada. 

Departing from my prepared manuscript for a moment, I would 
like to point out, in the latter case of those two paragraphs, House 
Creek is located on reserved lands. There are no private water rights 
on House Creek nor any private property along its course. There- 
fore, the Government or the Navy Department chose not to comply 
with State water law on that particular stream. On the other hand, on 
Squaw Creek, where the water does flow across privately owned land, 
they complied with State water law. 

I am very much in agreement with House bill No. 8347 by Mr. Engle 
and related bills by Mr. Budge, Mr. Young, and Mr. Dawson. I 
would suggest, however, that it be amended to include ground water 
as well as surface water. I say this because the water laws of several 
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States provide that ground water belongs to the public and is subject 
to appropriation for beneficial use in the same manner as surface 
water. Such is the law of Nevada and other Western States that have 
perfected statutes covering the appropriation of ground water. 

Also, it is a well known fact that our Nation’s demand for water 
has increased to the point where in many sections of the country we 
are hard pressed to satisfy that demand. In semiarid States, such 
us Nevada, all our surface water, except flood waters, have long since 
been appropriated. We must therefore look to the development of our 
ground water supplies to meet the ever increasing demands. Thus, 
ground water will play a very important role in maintaining the well- 
being of our Nation. Consequently, it is my firm belief that all 
ground water as well as surface water should be subject to the estab- 
lishment of rights to the beneficial use thereof, according to the law 
of the State wherein such appropriation is sought. 

In my opinion, unless the Congress now legislates to safeguard the 
rights of the States and to insure that their rights shall not be im- 
periled by Federal control, such State control will be lost by process 
of attrition. 

The Cuarrman. Thank you very much, Mr. Shamberger. 

Mr. Buper. Are we going to question Mr. Shamberger now ? 

The Cuarrman. We are going to question all of the witnesses en 
bloc, as I understand, by previous order of the committee. 

Mr. Aspinall ? 

Mr. Asprnatu. No questions. 

The Cuarrman. Mr. Budge? 

Mr. Buper. Mr. Shamberger, I note that your testimony is directed 
to H. R. 8347 and related bills. In the light of your comments with 
regard to ground water, I am wondering whether you have considered 
H. R. 741, which is also a bill pending before this committee and upon 
which these hearings are also being held. 

Mr. Suampercer. No, sir, I have not had the privilege of reading 
that particular bill. 

Mr. Buper. H. R. 741 not only applies to ground water as well as 
surface water, but it also provides for any litigation to be held in the 
State courts, and that they shall not be removed to the Federal court 
upon petition of the Government. How would you feel about those 
two provisions ? 

Mr. Suamsercer. I would be very much in favor of those. I think 
that ground water should be spelled out along with surface water in 
a bill of this nature. 

Mr. Bupver. Do you feel that litigation should continue to be in the 
State courts where it has been historically for the past 90 years? 

Mr. Suampercer. I definitely believe so, sir. 

Mr. Buper. Thank you. 

The Cuarrman. Mr. Christopher ? 

Mr. CuristorpHer. No questions. 

The Cuatrman. Mr. Young! 

Mr. Youna. I would like to address a question to Mr. Shamberger 
with regard to the Navy's application to appropriate water on Squaw 
Creek. Does Squaw Creek flow across some private land as well as 
public land? Is that apparently the reason they indicated they would 
comply with the State law in regard to these water rights? 
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Mr. SuHampercer. That is the reason. And they have purchased 
all of the private land that is within the area of the depot. 

Mr. Youne. Is there any other private land which abuts on that 
stream ? 

Mr. Suampercer. There may be outside of the depot area. I am 
not sure about that, sir. 

Mr. Youne. That is all the questions I have. 

The Cuatrman. Mr. Rogers? 

Mr. Rogers. No questions. 

The Cuatrman. Mr. Utt? 

Mr. Urr. No questions 

The Cuarrman. Mrs. Pfost? 

Mrs. Prost. Mr. Chairman. I would like to ask some questions 
directed at any one of you gentlemen. Do you know of any cases 
where the Federal Government has superseded the State rights to 
the detriment of the State? Any one of you can answer that. 

The Cuatrman. You are limiting that now in respect to water ? 

Mrs. Prosr. Yes, the bills we are discussing this morning. 

Mr. SuHampercer. There is no such case in Nevada. 

Mrs. Prost. What about Oregon ? 

Mr. Stanuey. I do not believe there are, Mrs. Pfost. We are talk- 
ing about the structures that have been authorized by the Congress, 
projects authorized by the United States? 

Mrs. Prosr. Yes. 

Mr. Srantey. As distinguished from those which have been con- 
structed under licenses by the Federal Power Commission. I do not 
think there has been anything in Oregon where the Federal Govern- 
ment has utilized the water contrary to the wishes of the State. 

Mrs. Prosr. Do you know of any case where the Federal Govern- 
ment has at any time requested and required the water to go on down 
the stream, allowing anyone upstream to be without irrigation water 
or domestic water or anything along that line? 

Mr. Stantey. We have had a case in Klamath County that has been 
somewhat bothersome for quite a number of years, wherein the Bureau 
of Reclamation made in 1905 a filing on all of the waters of the Klam- 
ath River. They named the streams and said “all of these waters.” 
Actually there was a lot moré water in that basin than the Klamath 
project could ever utilize. 

Until very recently the position of the Bureau of Reclamation has 
been that it had a right to all of that water and that it could prevent 
the appropriaion by people upstream under permission of the State 
engineer of the State of Oregon. But it is my understanding now 
that the Bureau has receded from that position, and I think particu- 
larly in view of some of the Supreme Court decisions in the past few 
years to the effect that the rights of the Bureau were only such rights 
as they obtained for the benefit of the people on the land who were 
going to use the water. 

Now I think they have receded from that position and no longer hold 
they control the whole water supply of the basin. 

Mrs. Prost. Thank you very much. 

How about South Dakota ? 

Mr. Grimes. In South Dakota I know of no instance where the Fed- 
eral agency in developing their water resource projects have failed to 
obtain water licenses, water rights under South Dakota State law. 
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And in the operation of those projects I know of no case where the 
Federal agencies have questioned the jurisdiction of the State or State 
agency in providing for the use of that water in accordance with the 
priority of the water rights that had been acquired on the stream. 

There is one major case which falls into a special category, and that 
is the development for multiple use on the main stem of the Missouri 
River through South Dakota as well as other States in that area. In 
that particular case, the main stem of the Missouri developments have 
not as yet acquired water rights for the various purposes for which 
those major structures are built. The formal water right itself has 
not been obtained by the various Federal agencies interested in those 
structures for those main stream developments. 

Otherwise we have had no difficulty in the particular respect you 
inquired about. 

rs. Prost. Thank you very much. That is all, Mr. Chairman. 

The Cuatrman. Mr. Rhodes? 

Mr. Ruopes. Mr. Chairman. We have had some testimony before 
this committee which would seem to indicate that in certain instances 
the Federal Government has actually constructed works either under 
the reclamation law or some other law relying on a filing of the water 
rights which would be necessary to make these works feasible, and 
after the works were built, or during the course of construction, the 
rules seemed to change, and in at least one instance we have ended up 
with the works built and no water rights pertaining thereto. 

Of course, to those of us who live in the West—and all of you gentle- 
men come from reclamation States—such a situation as that would 
not be good because it might well sound the death knell of reclamation. 

I am wondering if you have any ideas as to how we can prevent 
such things as that happening, and not only accomplish the result de- 
sired under this bill but also take care of the future of reclamation. 

Mr. Grimes. Nearly all of the Western States have special provi- 
sions to meet the conditions under which Federal projects are built 
within the boundaries of the State insofar as the Federal Government 
obtaining the water right under State law necessary to meet the par- 
ticular requirements the Federal Government has in the development 
phases of that job. 

I might stress that a little more. Ustally on a Federal project the 
investigational period is of long duration and the Federal Govern- 
ment does not have plans which the State laws require from an ap- 
plicant who wishes to obtain a water right. In order to provide for 
that period, most of the Western State water laws provide that the 
United States may withdraw water from further appropriation in 
order to provide the United States time to develop the project plans 
and be able to submit the plan in accordance with the State laws. I 
think that special provision applies everywhere in the Western States. 

I would suggest this: The water rights in the Western States are 
based upon beneficial use. The application which comes in for a water 
right may or may not be the amount of water for which water rights 
are perfected. 

I believe that, if it is clearly spelled out to the Federal agency, that 
one of the jobs which they have to do is to perfect water rights for the 
projects which they develop, and, furthermore, since the water is used 
beneficially by an individual, the Federal Government then obtains 
and holds the water right in trust for the actual water users. 
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Mr. Grimes. The two things I mentioned—the Federal agencies 
should, I think, complete their water right application by proving 
beneficial use, and that the water rights which they hold in trust should 
be transferred to the individual water users under their projects as 
soon as possible, which is in accordance with most State laws now. 

The Cuairman, Off the record. 

(Discussion off the record.) 

The. Cuatrman. Without objection, when we recess we will recess 
until 2 o’clock. The chair will undertake to get permission to sit and 
we will try to hear the witnesses from out of town. 

Mr. Triggs, 1 know, is here in Washington. 

Mr. Triees. If you are going to hold another hearing at which I 
would have the opportunity, 1 would welcome the opportunity to 
take a few minutes. On the other hand, I do not want to hold up the 
work of this committee on this important bill one day, and if it will 
do so, I will file a statement. 

Mr. Assorr. If I may, the three State engineers appearing here 
this morning and the California people have not had an opportunity 
to see the departmental reports on this legislation, and in discussing 
it with them prior to the session this morning, or in the light of that 
discussion, it would be my suggestion they be given an opportunity, 
unless there is objection by one of the committee members, to file 
additional statements based on the reports received from Justice, De- 
fense, and the Department of the Interior, if they so desire. 

The Cuarrman. There will be no objection to that. 

Do we have formal reports from those three agencies ? 

Mr. Assorr. The report of the Department of Justice has not been 
received but is, in the language of the liaison people at the Pentagon, 
on its way. 

The CHatrman. They came in when ? 

Mr. Assorr. Just this morning, and it was yesterday that Justice 
filed its report in the Senate. So I take it it was a job of physical 
reproduction to get it over here for us. 

The Cuarrman. Very well. 

Are there further questions of these witnesses ? 

I have one question I wanted to ask Mr. Stanley. I presume you 
would prefer a much narrower bill than the ones now pending before 
this committee ? 

Mr. Srantry. Mr. Chairman, I think the answer is “Yes.” I think 
there are some questions—I am not a lawyer, but I know that a great 
many questions have been raised to the bills, and you are going to hear 
some of those from California, some provisions of the bill. I think 
if we just hit the spots where we are particularly hurt in very much 
shorter legislation it would suit me better. 

The CuHarrman. I will ask each of you specifically. Mr. Grimes, 
are you for this legislation as it is written? I did not arrive in time 
to hear your statement. 

Mr. Grimes. Yes. There are some differences in the bills before 
you, and some of them I have not had available to go over in detail as 
yet. 

There were two things I pointed out in my presentation we wish, 
and that is that the State laws be recognized as applying to Federal 
developments, and that the Federal agencies should have instructions 
so that that State law requirement is a part of their prerequisites for 
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projects. Those two things. And most of the bills, those that I have 
seen, refer to those phases in sufficient degree to satisfy South Dakota. 

The Cuarrman. If there are no further questions, the committee 
will stand in recess until 2 o’clock. 

I want to thank you gentlemen for your very informative and help- 
ful testimony. 

(Whereupon, at 11:05 a. m., the committee recessed until 2 p. m., 
this same day.) 


AFTERNOON SESSION 


The Cuatrman. The House Committee on Interior will be in order 
for the further consideration of H. R. 741 and related bills with refer- 
ence to water rights on the public lands. 

We have here with us today Mr. Harvey Banks, the State engineer 
of California. Mr. Banks, do you have a prepared statement ? 

Mr. Banxs. Yes, I do, Mr. Engle. 

The Cuarrman. I take it you want to be accompanied at the witness 
stand by Mr. Ely and Mr. Towner. 

Mr. Banks. If we may. 

The Cuatrman. Will you identify each one of these gentlemen for 
the record, please ? 


STATEMENTS OF HARVEY 0. BANKS, CALIFORNIA STATE ENGI- 
NEER, AND NORTHCUTT ELY, SPECIAL COUNSEL FOR THE STATE 
OF CALIFORNIA; ACCOMPANIED BY PORTER A. TOWNER, ASSO- 
CIATE ATTORNEY, DIVISION OF WATER RESOURCES, STATE OF 
CALIFORNIA 


Mr. Banks. Mr. Chairman, my name is Harvey O. Banks. I am 
State engineer of the State of California. I am also secretary and 
engineer for the State water resources board, and in addition to my 
other duties, I am in charge of the administration of water rights for 
the State or California. 

I have with me Mr. Porter A. Towner, associate attorney with the 
division of water resources of which I am chief, and also Mr. North- 
cutt Ely, special counsel of the State of California. 

The Cuatrman. Let’s get that straight. Mr. Ely, are you appear- 
ing today connected in any way with the attorney general’s office ? 

Mr. Ety. My appearance with Mr. Banks, Mr. “Engle, will be as 
special counsel to the division of water resources. Following that I 
should like to make some comments upon the interstate features of the 
bill in my capacity as Special Assistant Attorney General of the State 
of California. 

The Cuatrman. With reference to the pending action in the Su- 
preme Court ? 

Mr. Ey. Yes. 

The Cuarrman. I understand Mr. Abbott Goldberg is here, the 
Deputy Attorney General of the State of California, but does not 
appear to be in the room now. He will make a separate statement, I 
understand. 

Mr. Evy. That is correct, with respect to some intrastate matters 
concerning his office, 
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The Cuatrman. And the statements made by Mr. Banks are not 
necessarily in agreement with the viewpoint of Mr. Goldberg? 

Mr. Banks. That is correct, Mr. Engle. 

The Cuamrman. You may proceed. Without objection, Mr. Banks 
will be permitted to read his statement without interruption and the 
questions will follow. Is that agreeable? 

Then that is the order of the committee. We will be glad to hear 
you, Mr. Banks. e 

Mr. Banks. Thank you. 

Mr. Chairman and members of the committee: I am privileged to 
appear here today to discuss the interest of the State of California 
in some of the bills before the present session of the Congress dealing 
with basic Federal and State relationships in the field of water use 
and development. 

Governor Knight has already written to the members of the con- 
gressional delegation stating his position in this matter, and I believe 
he has written more recently to you, Mr. Chairman. 

Several identical bills dealing with this subject have been intro- 
duced, all of them entitled “Water Rights Settlement Act of 1956.” 
I have used one of these, H. R. 8347, in the preparation of this state- 
ment. 

First, I should like to discuss California water law and planning. 

The transcendent importance of the control and use of water to the 
people of the State of California is, I am sure, known to all members 
of this committee. If California is to meet the ever-increasing water 
demands of its expanding population and economy, we must intelli- 
gently utilize to the greatest possible extent all of the water resources 
available to the State. 

It is a task of tremendous magnitude, requiring the combined efforts 
of all levels of government, Federal, State, and local. Assuming that 
we are not deprived of any of our current entitlement from the Col- 
orado River, there is sufficient water within California to meet our 
foreseeable ultimate needs. However, to meet these foreseeable needs, 
it will be necessary to intelligently and comprehensively control, de- 
velop, and use our available water resources. 

To assure the optimum development and use of our State’s water 
resources, it is necessary, I believe, to meet two fundamental require- 
ments. These are (1) adequate State laws relating to the use and 
development of water and (2) comprehensive plans to assure the ulti- 
mate development of the State’s water resources in an orderly, effec- 
tive, and efficient manner. California has gone far toward accom- 
plishing both of these objectives. 

Our State laws relating to the use of water have been developed 
over the past 100 years in the crucible of actual experience. In the 
press of such development, the necessary balance has been struck 
yetween the acquisition and protection of private rights and the uti- 
lization of a vita] resource for the benefit of all of the people of the 
State. At the present time, California has an extensive system of 
law covering water use and development. In part, this law has re- 
sulted from the decisions of our courts, and in part, it has been de- 
veloped by our legislature to meet the State’s apparent needs. While 
California’s system of water law can never be considered finally and 
irrevocably complete, it represents, I believe, one of the most advanced 
systems in existence. 

74243—56——8 
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With respect to the efforts of the State to adequately plan for the 
best development of its water resources, we have accomplished much 
and are in the process of accomplishing more. Studies and investiga- 
tions on water development have been carried on at the State level 
since the 1870’s. In 1931, after 10 years of extensive investigations, 
the first comprehensive report was published by the State division of 
water resources. This report contained the first broad plan for future 
development, entitled “The State Water Plan.” The Central Valley 
project, subsequently constructed by the Federal Government, was the 
principal feature of that plan. 

In 1945 the California pe created the State water resources 
board and in 1947 authorized the board to make further studies and 
to prepare a coordinated plan for the full development and use of the 
water resources of the State for all beneficial purposes in all areas of 
the State, to the maximum feasible extent. This work has been dili- 
gently prosecuted by the State division of water resources under the 
direction of the State water resources board, and more than $8 million 
has been expended to date on the project. The first phase of the inves- 
tigation resulted in the publication, in 1951, of bulletin No. 1, a state- 
wide compilation on precipitation, runoff of streams, flood flows, and 
quality of water. 

If the committee would like to have a copy of that bulletin, we wili 
be pleased to file a copy with you. 

Mr. Asprnau (presiding). Unless there is objection, we will accept 
it for the file. Hearing no objection, it is so ordered. 

(The bulletin referred to will be found in the files of the com- 
mittee. ) 

Mr. Banks. The second phase dealt with present and ultimate State 
requirements for water and resulted, this year, in the publication of 
bulletin No. 2, “Water Utilization and Requirements of California.” 
We also have a copy of that for the committee. 

Mr. Asptnatt. Without objection, we will receive it for the file. 

(The bulletin referred to will be found in the files of the com- 
mittee. ) 

Mr. Banks. The third and final phase of this initial planning pro- 
gram has been proceeding concurrently with the other studies and will 
result in the publication, during 1956 of bulletin No. 3, “The Cali- 
fornia Water Plan.” This month we have published a “Preview of 
the California Water Plan,” copies of which are available to this 
committee. 

Mr. AsptnaLu. We will receive those copies, and when you have 
bulletin No. 3 published we will be glad to receive a copy of that. 

Mr. Banks. We will be very glad to send that to you. 

(The documents referred to will be found in the files of the com- 
mittee. ) 

Mr. Banks. The California water plan will consist of two principal 
categories of water resource developments—works necessary to meet 
local needs for water control and conservation, and major systems of 
works to conserve and export excess water from areas of surplus to 
areas of deficiency in sufficient amounts to meet the forecast ultimate 
requirements. The plan will give consideration to conservation of 
surface and underground water, to reclamation, to flood prevention 
and control, to the use of water for agricultural, domestic, municipal, 
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and industrial purposes, to hydroelectric power development, to salin- 
ity control and protection of the quality of fresh water, to navigation, 
to drainage, and to the interests of fish, wildlife, and recreation. In 
short, the plan will present a comprehensive blueprint for the future 
ultimate development of all of California’s water resources, surface 
and underground. This is the only plan now in the making for the 
full control and development of the State’s waters for all beneficial 
purposes and uses in all areas of the State. 

It should be understood, however, that the planning work will not 
be completed with bulletin No. 3. Starting with the master plan of 
bulletin No. 3, the State must next go into the phase of planning which 
will comprise, in part, more detailed studies leading to recommenda- 
tions for actual construction programs. This next planning phase 
will be initiated in fiscal year 1956-57. 

Construction and operation of the myriad of development works en- 
visioned by the plan will have to be undertaken by local, State and/or 
Federal agencies or by combinations thereof. It is clear that the Fed- 
eral Government cannot construct or operate all of the major multiple- 
baryons works required for California’s water development because 
of the limiting nature of the governing Federal laws and because of 
the very real fact that it is impossible to expect that Federal funds 
will be available in the amounts and at the times required for full pro- 
gressive, comprehensive development. The Federal Government has 
spent large sums for water development in California. Even so, we 
have not kept pace with the increase in our water requirements. We 
are now overdrawing our water bank account by some 5 million acre- 
feet per year. 

In recognition of these facts, the California Legislature, in 1951, 
authorized for construction and operation by the California Water 
Project Authority the Feather River project as the initial unit of the 
California water plan. The Feather River project is a multipurpose 
project for flood control and irrigation in the Sacramento Valley, for 
electric power generation ; to firm surplus water existing in the Sacra- 
mento-San Joaquin Delta in most years; and to provide a water supply 
to areas of water deficiency on the west and south sides of the San 
Joaquin Valley, to the South San Francisco Bay area; and to south- 
ern California, The current session of the California Legislature has 
before it an item of appropriation of $9,150,000 to provide for com- 
mencement of the project. 

I would like to insert that that item has been passed by the assembly 
of the legislature and has also been passed by the senate finance com- 
mittee of the California Legislature. It awaits now only final action 
by the senate of the legislature. 

The estimated total cost of the Feather River project is in the order 
of $1.5 billion. The Feather River project is the beginning, not the 
end, of the California water plan. 

It should be clear then, that if the existing water supplies of Cali- 
fornia are to be properly developed and utilized, it will be necessary to 
have coordinated operation among the various projects, now in exist- 
ence, and to be constructed and operated in the future. This will re- 
quire close cooperation among local, State, and Federal interests. This 
requirement of cooperation has recently been well defined in the re- 

ort by Presidential Advisory Committee on Water Resources Policy. 
To best achieve the required united effort, a flexible, comprehensive 
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pattern of development should be established for all to follow. The 
California water plan will provide such a pattern. 

Now I would like to discuss some of the effects as we see them of 
some of the recent decisions of the Supreme Court. 

As stated before, we are convinced that the proper and necessary 
development and use of California’s water resources depends on ade- 
quate State laws and intelligent, comprehensive State planning. We 
are convinced, also, that the present California laws are, in general, 
substantially satisfactory and that our State water planning has now 
progressed to an advanced stage. 

The question may now be raised: How will the activities of Fed- 
eral agencies and their licensees in California affect State water law 
and State water planning? 

Some recent decisions of the Supreme Court have indicated that the 
Court’s answer to this question may be that the Federal Government 
and those acting under it may act without complying with State water 
law and State water planning. I am convinced that this result has 
never been desired by the States or intended by the Congress. 

Obviously, I cannot at this time even attempt to outline the 
history of State and Federal relationships in the development and 
control of water resources. It should be pointed out, however, that 
the Congress of the United States has repeatedly given recognition 
over the years to the requirement of cooperation between the States 
and Federal Government in the development of water resources and 
to the further requirement that the fundamental interest of the States 
in their water resources should be respected by Federal agencies. 
Illustrative of this intent of the Congress are, for example, the acts of 
July 26, 1866, July 1870, and March 3, 1877; section 8 of the Reclama- 
tion Act of 1902; section 1 of the Flood Control Act of 1944; and sec- 
tions 9 (b) and 27 of the Federal Power Act. 

In spite of this repeatedly expressed intention of the Congress to 
protect the interests of the States, inroads on those interests continue 
to be made by Federal administrative actions and judicial interpreta- 
tions. 

The best illustration to me of the seriousness of the present situa- 
tion may be found in recent cases of the Supreme Court involving 
the Federal Power Act. Under the provisions of the Act the Federal 
Power Commission has licensing jurisdiction if the proposed hydro- 
electric project will (1) be located across, along, or in any stream 
or body of water over which Congress has jurisdiction under its au- 
thority to regulate commerce; (2) be located upon any part of the 
public lands and reservations of the United States (except national 
parks and monuments) ; or (3) utilize surplus water from a Govern- 
ment dam. If the Commission has jurisdiction on one or more of these 
grounds, a Federal license must be obtained. However, the act does 
not provide that a Federal license is all that is required to permit 
the construction and operation of the proposed development. In 
fact, it seems to me that two sections of the act, 9 (b) and 27, clearly 
provide that State water law relating to the development shall be 
fully respected. The two sections are short and I quote them in full. 

Sec. 9. (b) Satisfactory evidence that the applicant has complied with the 
requirements of the laws of the State or States within which the proposed proj- 
ect is to be located with respect to bed and banks and to the appropriation, diver- 


sion, and use of water for power purposes and with respect to the right to en- 
gage in the business of developing, transmitting, and distributing power, and 
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nA, other business necessary to effect the purposes of a license under this 
act. 


Src. 27. That nothing herein contained shall be construed as affecting or in- 
tending to affect or in any way to interfere with the laws of the respective 
States relating to the control, appropriation, use, or distribution of water used 
in irrigation or for municipal or other uses, or any vested right acquired 


therein. 

The Supreme Court of the United States has, I believe, by con- 
struction deprived these sections in major part of their original mean- 
ing. In the case of First lowa Hydroelectric Cooperative v. Federal 
Power Commission ( (1946), 328 U, S. 152), the licensing jurisdiction 
of the Federal Power Commission was involved because a navigable 
stream was concerned. The proposed plant of the applicant could 
not be built under Iowa law. The Federal Power Commission, acting 
under its 26-year-old interpretation of section 9 (b) and section 
27 of the Federal Power Act, said that it could not issue a license for 
the construction and operation of a plant which would violate State 
law. The applicant appealed and the Supreme Court ultimately or- 
dered the issuance of the Federal license. In the view of the Court, 
section 9 (b) did not require compliance with State law and section 
27 has reference only to the protection of “property rights.” 

The result of the Iowa Cooperative case was followed in the case 
of State of Washington, Department of Game v. Federal Power Com- 
mission ( (1953), 207 F. 2d 391), where the laws of the State of Wash- 
ington prohibited the type of dam proposed by the applicant to the 
Federal Power Commission. In spite of this, the Federal Power Com- 
mission granted the license, and the court of appeals upheld the ac- 
tion, stating: 

We conclude that the State laws cannot prevent the Federal Power Commis- 
sion from issuing a license or bar the licensee from acting under the license 
to build a dam on a navigable stream * * * 

In but one recent case has the Supreme Court of the United States 
given any effect at all to the saving language of section 27. This case 
is Federal Power Commission v. Niagara Mohawk Power Corporation 
( (1954), 347 U. S. 239), where it was decided that “proprietary water 
rights for power purposes as well as for * * * other proprietary uses,” 
vested under State law, have not been susperseded or rendered value- 
less by the Federal Power Act. 

It appears then that under these decisions of the Federal courts the 
Federal Power Commission may license, and hydroelectric plants may 
be built, even though they do not comply with State law, except that 
private vested rights to the use of water may not be taken without the 
payment of compensation. 

ne other case should be mentioned briefly, partly because it be- 
longs in the line of cases just discussed and partly because its reper- 
cussions will be felt beyond the limits of the Federal Power Act. This 
is the Pelton Dam case, Federal Power Commission v. Oregon ( (1955), 
75 S. Ct. 882). The result reached by the Supreme Court was to permit 
the licensing and construction by a Federal Power Commission licensee 
of a hydroelectric plant in violation of Oregon law. Again the Court 
refused to give any effect to sections 9 (b) and 27 of the Federal 
Power Act. 

What is unique about the case, however, is that the stream involved 
was conceded to be nonnavigable. The sole basis of Federal licensin 
jurisdiction was the fact that the project would be built on Federa 
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“reserved” lands—land in an Indian reservation and public land sub- 
ject to a Federal power site withdrawal. The State of Oregon con- 
tended that under the Desert Land Act of 1877, if not before, the 
several States were given the right to control the use of water in non- 
navigable streams. The circuit court of appeals, relying on the 1877 
act and the case of California-Oregon Power Company v. Beaver Port- 
land Cement Company ( (1934), 295 U. S. 142), agreed with the State. 
On appeal, however, the Supreme Court in the Pelton Dam case re- 
versed the circuit court, stating that the Desert Land Act had applica- 
tion only to lands open to public entry and not to Federal “reserva- 
tions.” 

The results of the Pelton Dam case have already been felt else- 
where; e. g., in Nevada where the Navy Department has reversed its 
previous position and now refuses to comply with State law governing 
the appropriation of water. It is certain that other similar situations 
will occur elsewhere. 

Furthermore, it should be noted, in the absence of clarification by 
the Congress, it is entirely possible that the Supreme Court may con- 
strue to be ineffective other provisions of the Federal law apparently 
designed to protect State water law. In this connection, it is interesting 
to note that the language of section 8 of the Reclamation Act of 1902, is 
closely similar to section 27 of the Federal Power Act. 

Now I want to discuss new congressional legislation that is needed, in 
our opinion. 

From the few cases just discussed, which deal primarily with the 
Federal Power Commission, it appears that the integrity of State 
water law and the effectiveness of State water planning have been 
jeopardized. If the cases remain the law and if allowed their logical 
expansion, it might ultimately mean that Federal agencies and their 
licensees may ignore State water law and State water planning. 
Further, this might well preclude the State and local entitles from 
prosecuting their proper and essential roles in the future development 
of California’s water resources, with resultant detriment to the econ- 
omy and welfare of the State. This result, I am sure, would not lead 
. adequate development of the water resources of the State of Cali- 

ornia. 

We are convinced that our State water laws, developed through ex- 
perience, are adequately designed to protect and encourage the best 
use of our water resources. We are further convinced that the Cali- 
fornia water plan represents the best comprehensive blueprint for 
the development of water within our State. If these conclusions are 
valid, it would appear to be necessary that any and all persons and 
agencies, whether Federal, State, or local, should construct and oper- 
ate water projects in California in accordance with State law and 
planning. The requirement of compliance with State law by Federal 
agencies would most certainly not put the Federal Government out of 
the reclamation business in California, or any other water business, 
even though this result has been suggested. On the contrary, these 
requirements would lead to greater stability of understanding and co- 
operation between those Federal and State and local groups engaged 
in water-resource development. 

Because it appears that H. R. 8347 is intended to assure compliance 
with State water law and planning by Federal agencies and their 
licensees and would thus protect California water law and the Cali- 
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fornia water plan, I am in accord with the general purposes expressed 
in the bill. It is possible that a better approach to the Federal-State 
water problem might be one based on specific amendment to specific 
existing Federal legislation, rather than the omnibus approach of 
H. R. 8347. This specific approach would require an examination of 
each Federal activity in the field of water use and development, the 
existing Federal law governing such activity, and the conflict, if any, 
of this Federal activity and law, with State law and State planning 
involving the development and use of water. If such an examination 
were to demonstrate that the existing safeguards were not adequate, 
appropriate congressional legislation could be drafted. By such a 
specific approach, the results to be achieved could be clearly seen and 
many of the problems inherent in H. R. 8347, including some points 
of possible conflict with the Federal Constitution, could be more readi- 
ly resolved. 

In view of the foregoing, I have not attempted to offer specific sug- 
gestions for any revisions of H. R. 8347. My sole objective in this 
statement has been to point out why California must seek to ade- 
quately protect its State laws and plans relating to the development 
and use of its water resources, and to urge that Congress take the 
necessary steps to assure this protection. 

Thank you very much for the priviledge of appearing before your 
committee. 

(Upon later order of the Chair, copy of letter of March 19, 1956, 
from Governor Knight to Mr. Engle follows :) 

Marcu 19, 1956. 
Hon. JAMES E. Murray, 
Chairman, Interior and Insular Affairs Committee, 
United States Senate. 
Hon. CLAIR ENGLE, 
Chairman, Interior and Insular Affairs Committee, 
United States House of Representatives. 

This is written in reference to certain bills before the 2d session of the 84th 
Congress dealing with Federal-State relationships in the field of water use and 
development, and States’ water rights laws. These bills, all entitled “Water 
Rights Settlement Act of 1956,” include S. 863, with the proposed amendments, 
and H. R. 8325, 8347, 8560, 9489, and 9505. 

The State of California is vitally interested in maintaining the integrity and 
effectiveness of State water law and State water planning. We are convinced 
that our system of State laws relating to the use of water has struck a workable 
balance between private and public rights and represents one of the most ad- 
vanced and complete systems in existence. Furthermore, we believe that the 
California water plan, developed over a number of years at substantial expense, 
and to be published during this year, will provide a comprehensive plan for the 
future ultimate development of California’s water resources, in an orderly, effec- 
tive, and efficient manner. 

Recent decisions of the Supreme Court of the United States have indicated that 
Federal agencies or their licensees may be permitted to construct and operate 
water projects without complying with, or in violation of, State water law and 
planning. We are convinced that such a result would not lead to the best de- 
velopment and use of water resources in this State, or elsewhere, and that the 
result was never intended by the Congress. 

In view of the importance of this matter to us, we wish to present our views 
to your committee. Harvey O. Banks, California State engineer, will be in Wash- 
ington on March 21 to testify on an appropriation matter and will remain a few 
days longer, as necessary, to make an appearance on any of the bills entitled the 
“Water Rights Settlement Act of 1956.” 

It will be appreciated if you will inform Mr. Banks of the date on which he 
may be heard by your committee. 

With kindest personal regards, I am 

Cordially, GoopwWIN J. Knicut, Governor. 
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The Cuatrman. Did you want to amplify the statement to some ex- 
tent, Mr. Ely, with reference to the interstate implications of these 
decisions ? 

Mr. Exy. I would, with your permission, sir. 

Mr. Chairman, in making these comments, my appearance is as 
special assistant to the attorney general of the State of California 
in charge of our State’s case in the pending Supreme Court action in 
Arizona v. California. 

I do not wish to alarm you by indicating that I am about to argue 
that case, but I do wish to suggest that you consider some of the inter- 
state aspects of the bill before you in the light of the experience we 
have gathered the hard way as to the contentions of the United States 
as to its powers with respect to all of the States. 

At the beginning, I should like to say that I am in accord with the 
principles and the objectives of H. R. 8347, and what I shall say here 
is not critical of the bill nor of those objectives. 

However, I do suggest, having read Mr. Rankin’s testimony before 

our committee, that there are certain safeguards that can be written 
into your bill. I have high professional and personal respect for Mr. 
Rankin. I differ with him as to some of the expressions he made here 
as well as to some of the contentions being made by his Department 
in the pending litigation. 

First, if there is any doubt at all about the constitutionality of the 
bill you are considering, a doubt which I do not share, you may wish 
to protect it by adding a severability clause. I think everything you 
are endeavoring to do, each of the objectives, is something that you 
would probably like to accomplish; and even though Mr. Rankin 
should be correct and one or more of the measures that you are in- 
corporating in the bill be declared unconstitutional, you would wish to 
save the balance. 

Next, I suggest that you may wish to include in the bill some para- 
phrase of the re written into the 1944 Flood Control Act which, 
in section 1 (b), the O’Mahoney-Millikin amendment. As you re- 
member, this directs that in States west of the 98th meridian consump- 
tive use, beneficial use, present or future, shall have preference over 
navigation, but with respect only to the projects authorized in that act. 

That principle is implicit in the bill before you, but it is so drafted 
now that it relates entirely to the protection of water rights derived 
from State law, and I take it that the principle written into the O’Ma- 
honey-Millikin amendment protecting consumptive-use rights is some- 
thing that you would wish to preserve even though the rights which 
were asserted there were rights derived from Federal law. 

Specifically, I would suggest at page 4, line 11, a new section be in- 
serted reading substantially as follows: 

Subject to existing rights, the use for navigation or generation of power of 
waters arising in States lying wholly or partly west of the 98th meridian shall 
be only such use as does not conflict with any beneficial use, present or future, 
in States lying wholly or partly west of the 98th meridian, of such waters for 
domestic, municipal, stock water, irrigation, mining, or industrial purposes. 

Mr. Buper. May I interrupt there? 

The Cuatrman. Yes. 

Mr. Boner. I am quite interested to know why all of the witnesses 
here are directing their testimony toward this one group of bills. 
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Mr. Ely, the language that you just read is identical word for 
word—with the exception of hydroelectric power—identical word for 
word with the bill which I introduced, H. R. 6147, on May 10, 1955, 
and I understood these hearings were to be conducted upon all of 
these bills and not restricted to the one series of bills, which frankly 
I am not sold on. 

Mr. Exy. If I may respond, Mr. Budge, my comment, as I indi- 
cated, is directed to Senate bill S. 863 upon which we were prepared to 
testify and then were advised you were awaiting us and came here 
from the Senate hearings. 

I am not familiar with your bill, but apparently we are in accord 
as to that objective, and it is certainly not intended as a slight to H. R. 
6147 that I have been addressing my remarks to S. 863, counterpart 
here to H. R. 8347. 

Mr. Bunce. Have you given any consideration or has the State 
engineer to H. R. 741 and H. R. 3404? 

Mr. Exy. I have not; no, sir. 

Mr. Banks. We have not as yet either, Mr. Budge. 

Mr. Buper. I regret that, because I would like to have the comments 
of all of these witnesses on the other bills, which I feel certainly should 
have consideration by this committee and we should have the advice 
of the witnesses appearing before this committee. 

Mr. Ety. I shall be happy to endeavor to comment upon them, but 
not at the moment. I should like to give your bills really adequate 
consideration, Mr. Budge. 

The language which I have suggested as an amendment is the coun- 
terpart or is derived from the O’Mahoney-Millikin amendment to the 
Flood Control Act of 1944, as Mr. Budge’s language is, with the ex- 
ception that I have added “or generation of power.” The O’Mahoney- 
Millikin amendment dea!s only with navigation. 

Mr. Buper. You will find that H. R. 3404 goes a little further when 
you get a chance to examine that. 

Mr. Exy. Thank you. 

It happens that the Supreme Court has been making the law, which 
disturbs the Western States and has had a great deal to do with prompt- 
ing these bills before you, in cases that are not conflicts between con- 
sumptive use, on the one hand, under State law and claims derived 
from Federal law for other purposes. They are conflicts, in the case 
of First Iowa Cooperative case, the City of Tacoma case (9th circuit 
decision), and Pelton case in the Supreme Court, all three, between 
Federal Power Commission licensees and State laws for the conserva- 
tion of fish, a nonconsumptive use. 

I would suppose that whatever the Supreme Court may ultimately 
say as to a conflict between Federal i: State laws governing non- 
consumptive uses, which is what those cases involved, you would want 
to protect rights acquired to consumptive use under State law against 
rights asserted under Federal law for nonconsumptive uses, particu- 
larly navigation and power. And that is the purpose of that amend- 
ment. 

On page 5, at line 1 of the bill, appears the language: 


Subject to existing rights under State law, all navigable and nonnavigable 
waters are hereby reserved * * * 
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I would respectfully suggest that you strike the language “under 
State law” so as to protect existing rights whatever they may be. 

Certain Indian rights are not derived from State law, or at least 
the United States so asserts, and I see no occasion for your colliding 
with the Department of Justice upon that issue. 

Moreover, in the lower basin of the Colorado River, at least, rights 
are asserted by the States of Arizona, California, and Nevada under 
contracts with the Secretary of the Interior, and these three States 
differ among themselves and with the Department of Justice as to the 
degree to which those contracts are confirmatory of rights derived 
from State appropriations and to what extent they are brandnew 
rights derived solely from the United States by the vehicle of these 
water contracts. : 

It happens that in that case California, with respect to a large 
share of the water we claim under the water contracts, asserts that 
these contracts are confirmatory of preexisting rights acquired under 
our State law, whereas Arizona, on the other hand, takes the view 
that the rights are derived solely from the Government contracts, or 
with a minimum of weight given to the State appropriations. 

California’s position has been formally stated in that case as follows 
(statement submitted to special master February 29, 1956) : 

It is the position of the California defendants that the Boulder Canyon Project 
Act constitutes a valid exercise of the power of Congress to regulate and control 
the disposition of the waters of the Colorado River system not theretofore ap- 
propriated, and particularly such unappropriated waters as are impounded at 
Hoover Dam (Lake Mead) ; that the contracts made by the United States, acting 
through the Secretary of the Interior with the California defendants herein, for 
the storage and delivery of such impounded water are valid and enforceable ; 
that, to the extent that such contracts involve water to satisfy appropriations 
therefore made (“present perfected rights” or “rights which may not exist” 
as those phrases are used in the compact and the Boulder Canyon Project Act), 
such contracts are confirmatory of previously existing rights, which rights retain 
their original respective priorities; that, to the extent that any such contract 
provides for the storage and delivery of water not in satisfaction of any previ- 
ously existing right the right to the use of such water derives from such contract. 

In the event of inadequacy of the supply of stored water to satisfy all contracts, 
California contends that relative rights are to be determined by analogy to the 
law of appropriation. This involves the factors of relative dates of the con- 
tracts, due diligence in constructing works and putting water to use, quantities 
used, and dates of use, etc. Upon these criteria, the California defendants allege 
that rights under their contracts are superior in time and right to those in any 
other State, even if the Arizona contract be regarded as valid. 

So, without urging you to take sides in that matter as between the 
2 States, I do say that all 3 of the States in the lower basin are assert- 
ing rights which the court may hold are not derived altogether from 
State law but in part from Government contracts. And consequently, 
I suggest deletion of the words “under State law.” 

In the same line, I would suggest after the word “all” you insert the 
word “unappropriated.” That is surely the intent of the bill, that you 
are reserving for future appropriations unappropriated waters and 
not all waters as the language of the bill literally reads. 

On page 5, at line 7, in the same sentence, I would suggest that the 
period at the end of that sentence be changed to a comma and there 
be inserted the following: 
except on interstate streams; provided, that upon any interstate stream which 
is the subject of a compact among two or more States to which the Congress shall 
have given its consent, the rights of the United States, and of those claiming under 
it, shall be subject to and controlled by said compact. 
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The effect of the amendment is this: The bill, as drawn, reserves for 
appropriation and use of the public pursuant to State law all of the 
navigable and nonnavigable waters and directs that the rights to the 
use of such waters for beneficial purposes shall be acquired under State 
laws relating to the appropriation, control, use, and distribution of 
such waters. 

I am in sympathy with the objective declared, but I suggest that you 
cannot throw the baby out along with the bath water; that upon 
interstate streams there is no one State with whose laws the United 
States can comply under this mandate; and that it is necessary, con- 
sequently, to make some separate provision, whether it is in the lan- 
guage I propose or other language, for Federal developments upon 
interstate streams. 

The Cuarrman. You think Mr. Rankin may have a point there ? 

Mr. Ety. Yes, sir, I do. 

For example, when the Boulder Canyon Project Act was enacted in 
1928 the State of Arizona, under the views prevailing in that State 
long before Mr. Rhodes was in office, had on its books a statute direct- 
ing that no Federal dam be built in or bordering upon Arizona unless 
the State engineer approved the plans for it. Under the terms of 
the bill before you, if it had been law at that time, I suppose we would 
still be awaiting the consent of the Arizona State engineer to proceed 
with the construction of Hoover Dam. 

I think the United States must go ahead upon these interstate 
streams irrespective of disagreements among the States, with ade- 
quate safeguards for protection of their rights by compact or litiga- 
tion. If there is a compact among them, it ought to be bound by the 
compact if it has consented to it. 

Let me add, while language subjecting the United States to a com- 
pact is desirable, it may not produce the result you desire. Because 
there is exactly that language in the Boulder Canyon Project Act, 
subjecting the rights of the United States and of those claiming under 
it to the Colorado River compact, and yet in the pending case of 
Arizona v. California the United States specifically denies that all of 
its rights are subject to and controlled by the Colorado River com- 
pact. That denial is a “negative pregnant” as the lawyers call it. 

We served interrogatories upon the United States saying, “Then 
which of your rights do you admit are subject to the compact and 
which do you assert are not ?” 

And in response to that interrogatory—I should like to place both 
the interrogatory and the response in the record at this point—the 
United States responded it could not state because the answer de- 
serpent upon the interpretation of the Constitution of the United 
States, the Boulder Canyon Project Act, the Colorado River compact, 
and so on. So we do not know to what degree the United States will 
recognize that language in the Boulder Canyon Project Act, and 
whether it plans to say that language is unconstitutional I cannot say. 

(The material referred to is as follows :) 

1. Petition of intervention on behalf of the United States of America, filed 

December 8, 1953 (par. XXXIV (at pp. 34-35) ). 


“The United States of America, responding to paragraph IX of the bill of 
complaint, particularly subdivisions (c) and (d), denies that sections 8 and 
13 (b), (c), and (d) of the Boulder Canyon Project Act subject all of its rights 
to the provisions of the Colorado River compact and in that connection refers 
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to the Colorado River compact itself for greater certainty and clarity, particu- 
larly article VII of the compact.” 
2. Interrogatories addressed to the intervenor, the United States of America, by 

the Cailfornia defendants, set No. 1, filed February 28, 1956 

At page 1: “A-1. Reference is made to the United States denial in the first 
sentence of paragraph XXXIV of its petition of intervention (p. 34) that sec- 
tions 8 and 13 (b), (c), and (d) of the Boulder Canyon Project Act subject ‘all 
of its rights’ to the Colorado River compact. Which of its claimed rights does 
the United States admit are so subjected ?” 

3. Objections to interrogatories, partial answers, request for additional time to 

answer and notice of hearing filed by United States, on March 12, 1956. 

At page 4: “A--1. Whether any of the claimed rights of the United States of 
America are subject to the Colorado River compact depends of necessity upon 
a construction of the provisions of the compact and the Boulder Canyon Project 
Act referred to in paragraph XXXIV of the petition of intervention, as well as 
upon interpretation of the Constitution of the United States of America and other 
applicable laws, treaties, Executive orders, and rules of law, and the United 
States of America reaffirms the general denial set forth in paragraph XXXIV 
of its petition. Objection to the interrogatory No. A-1 is accordingly made on 
the ground that the same calls for a conclusion of law.” 

The Cuarrman. What Mr. Rankin said at that point was that he 
was not going to state to you his legal conclusions. Is that not it? 

Mr. Exy. That is correct. 

The CuatrmMan. Heisa very agile fellow. 

Mr. Exy. When we argued our joinder motion before the United 
States Supreme Court I was asked by Mr. Justice Frankfurter what 
the position of the United States was upon some of these points. I 
said the Department of Justice was a little coy, and he replied the 
adjective he would use was its attitude was rather “sophisticated.” 

At page 6, line 16, after the word “otherwise”, insert “or is the 
owner of works used in the diversion, storage, or distribution of waters 
involved in such suit,”. 

Mr. Ruopes. Where is that? 

Mr. Ety. Page 6, line 16, after the word “otherwise”. 

In the third Arizona-California case (298 U.S.) the Court held that 
the United States was an indispensable party and that Arizona’s case 
could not proceed because the United States owned the works involved. 
The language of your bill, as drawn, relates to cases only where the 
United States claims to be the owner of any right to the use of water. 

But the United States may be an indispensable party in a case in 
which it asserts no right to the use of water at all but does own the 
works which constitute the reservoir and diversion works, built in aid 
of navigation, flood control, or for other Federal purposes. Conse- 
quently, I would say, if you want to make the United States amenable 
to suit, some additional language of that sort is required. 

Page 6, line 17, after the word “suit”, change the period to a comma 
and insert “in consequence of such claims or otherwise.” The same 
reason. 

On page 7, line 22, I would suggest striking in its entirety section 
8, which removes from the consent to sue, in effect, any suit in the 
Supreme Court involving the waters of an interstate stream. That is 
precisely the type of case where you must have consent to join the 
United States in order to accomplish the purposes of your bill. If the 
action is by a State, presumably it would be brought in the United 
States Supreme Court against another State. Three times the attempt 
to litigate the lower basin controversy failed, the United States being 
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absent, and the States are able to stay in court to dispose of that con- 
troversy now only because the United States intervened. 

The Cuarrman. Of course, I think this section is the follow-up of 
the objective of the upper basin to stay out of that California-Arizona 
fight. The present language, of course, of the upper basin bill is what 
mitigates that situation so far as those particular States are concerned. 
And I guess three of the lower basin States are also upper basin States; 
are they not ¢ 

Mr. Exy. That is correct. 

The Cuatrman. So I think that is where that language came from. 

Mr. Ety. I think so. What you said is correct as to the language 
in the Colorado River storage project bill, which does grant the consent 
of Congress to suit. 

Second, the language in section 8 does not bear upon the joinder 
a we encountered in the present Arizona v. California case. 

ven if consent to suit be given, that does not mean, in general terms, 
that with respect to any particular suit the United States or a par- 
ticular State ought to be joined as parties. The question of necessary 
parties is entirely separate from the question of sovereign immunity. 
Immunity may be waived generally, but that does not mean anybody 
who has a lawsuit involving somebody else can automatically join the 
United States or another State; he has to prove the United States is a 
necessary party, and so also to any State sought to be joined. 

The Cuatrman. In other words, it is up to the court itself. 

Mr. Exy. That is correct. But the trouble is, if the United States 
is a necessary party and if you have not consented to its being sued, 
the States cannot litigate the issues between themselves because the 
United States, a necessary party, is absent, sovereign immunity has 
not been waived, and that necessary party cannot be joined. 

The CHarrman, Let’s examine that just for a minute with refer- 
ence to the efforts of California to bring the upper basin States into the 
California-Arizona litigation. The question of immunity was not 
involved; that question was decided on the question of whether or not 
these other States were a necessary party. Is notthat it? 

Mr. Exy. That is correct. The United States is a party to that suit. 
The sovereign immunity of the United States is not involved, had noth- 
ing to do with the question of whether our motion to join the upper 
basin States should have been granted. 

Mr. Ruopes. Will the chairman yield? 

The CHarrman. Yes. 

Mr. Ruoopes. If this bill were passed, Mr. Ely, as it is, without sec- 
tion 8, would it not then be possible for the State of California to 
bring a lawsuit against the upper basin States and join the United 
States in an effort to prevent by injunction or by some other means 
the construction of the Colorado storage project ? 

Mr. Exy. The problem is no different from that presented by the 
Colorado River storage project bill as passed. It contains a specific 
consent to suit. 

The CrHarrman. That is right. It is probable the section in the 
bill which is now in conference would be decided very shortly, I pre- 
sume. It might make this moot. I do not know. 

Mr. Ruopes. I have not seen the bill as it finally came out. As it 
passed this committee, I think it had language in it which would 
certainly cast some doubt as to whether or not a suit like that could 
be brought. 
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The Cuarrman. I could sue you tomorrow. I do not know what 1 
would:sue you about, but I could bring the suit. 

Mr. Ruopes. I am not going to suggest any grounds to the gentle- 
man. 

The CuarrmMan. Suing somebody is one thing; the business of sus- 
taining it in court is another. 

Mr. Boner. Are you still admitted to practice ? 

The Cuarrman. Yes, sir; I am a lawyer in good standing. There 
is no telling when I will have to go back to making a living doing that, 
either. 

If you let me answer the gentleman, what I say is that the fact that 
California might bring the suit does not mean that California will be 
able to stay in court. In my opinion, the bill we passed does not guar- 
antee anybody that they are going to be able to stay in court. What it 
does is make the court available to people who have a bona fide claim 
that the project is being administered contrary to the law of the river. 

Mr. Abbott. 

Mr. Asporr. If I may, Mr. Chairman. Mr. Ely, when you relate 
section 8 to which you refer to the Colorado River storage project 
authorizing legislation. you make the reference, is it true that the 
Colorado River storage project bill contains the provision setting out 
certain requisite conditions imposed upon the Secretary, and upon 
failure to so comply, or noncompliance, suit may be brought by any 
State of the Colorado River Basin, and that the United States may be 
joined as a defendant or otherwise in that suit? 

Mr. Ety. Yes. 

Mr. Asporr. And is it your statement that that provision—section 
14 of H. R. 3383—relates directly to the provision which you have here 
as far as the concern you have expressed ? 

Mr. Ery. What you have said about the interpretation of the Colo- 
rado River storage project bill, I believe, is correct. 

But the point I am now making is that it is not in the interest of 
any of the western States to keep section 8 in this bill because the 
States, to enforce the very rights you are protecting by this legislation, 
must in many instances, in suits to protect those rights, join the United 
States. And many of those rows arise on interstate streams. You are, 
in effect, hamstringing the whole enforcement of the protection of 
State rights, which your bill attempts to do, by making ineffective 
and inoperative any suit involving an interstate stream, because in 
such a suit the United States is probably in most instances an indis- 
pensable party. 

Mr. Bunce. Mr. Chairman? 

The CuarrMan. The gentleman from Idaho. 

Mr. Bupaer. Mr. Ely, would you comment on this: With regard 
to litigation with reference to water rights which do not involve two 
or more States, which do not involve an interstate stream, and which 
do not involve diverse citizenship of the parties, where do you feel 
is the proper forum for the litigation of that type of suit—in the 
State court or in the Federal court ? 

Mr. Ety. If I understand your question correctly, Mr. Budge, you 
are assuming a case in which the United States ought to be joined to 
give complete relief. And the problem is whether the suit should be 
in State or Federal court. 
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Mr. Buner. If the United States is claiming a water right against 
some other party. 

Mr. Ey. Yes. I am expressing only my individual view, but [ 
think in Federal Court, myself. 

Mr. Buper. As I understood Mr. Banks, he said that the law of 
water in California has grown up over a period of some 100 years 
and as a result of two things—State court decisions, and legislative 
enactments of the Legislature of the State of California. Why would 
you want to remove that body of law gathered over 100 years and have 
the cases tried in Federal Court ? 

Mr. Exy. I am assuming you speak of only which court, Federal 
or State, shall try the action, not what law shall be applied in that 
court. If your question is what law should be applied in the court, 
whether Federal or State court, in my view, it ought to be the State 
law. But I am willing to concede that where the United States is 
brought into such a suit it is appropriate that the trial be in a Federal 
court. There are others who do not hold that view, and there are 
arguments both ways. 

Mr. Buper. What would be your objection to having the United 
States—as you say, the State of California owns the water within the 
State, has the right to control the appropriation and use of the water. 
If the United States claims some right under your State law, why 
should not the United States litigate in the State court just like every- 
body else has to do? 

Mr. Ey. There are good arguments that can be made for that point 
of view, Mr. Budge. I think there is a collateral argument in favor 
of what you say, in that in the initial stages of the determination of 
these water rights there are administrative proceedings before the 
State engineer or other State agency, and if the United States water 
rights under State law are to be determined in accordance with State 
procedure, it pretty nearly has to get in at the administrative stage 
before a State officer. If other parties to that administrative pro- 
ceeding must look for review to a State court, I suppose your sug- 
gestion is why should not the United States do so, too. I do not hold 
any firm view on that one way or the other. 

Mr. Bupee. I hope that at your leisure you will examine H. R. 741 
because that is one of the provisions. 

Mr. Exy. I will with great interest, sir. 

Mr. Bunver. Thank you. 

Mr. Exry. Mr. Chairman, in conclusion, I have one final amend- 
ment to suggest, that on page 8, line 6, you strike the word “appor- 
tioned.” 

The language as it now reads is a disclaimer, saying, “Nothing in 
this act shall be construed to interfere with the rights of any State to 
waters apportioned under any interstate compact” and so forth. 

That word “apportioned” has come to be a “word of art” in the Colo- 
rado River. One of the issues in litigation is whether certain waters 
are “apportioned” in perpetuity or whether rights to them are ac- 
quired by some other method than apportionment in perpetuity. The 
word is not necessary to the sense of the paragraph and, if deleted, 
leaves the language fully operative. . 

The Cuatrman. In other words, just leave it out? 

Mr. Ety. Yes. 

The Cuatrman. So it is “waters under any interstate compact.” 
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Mr. Ety. Yes, sir. 

Thank you for the opportunity to appear here. I will study these 
other bills to which Mr. Budge has made reference, and if I have any 
thoughts I think might be of use, I shall take the liberty of submitting 
them for the record in the form of a supplemental statement. 

The Cuatrman. Without objection, you can file a supplemental 
statement if you desire. 

Mr. Towner, do you have anything to say or are you here to keep 
Mr. Banks out of trouble? 

Mr. Towner. That is right, sir, I have no independent statement 
to make. 

The Cuatrman. Thank you very much. 

Are there further questions ? 

Mr. Buper. I would like to ask one question of Mr. Banks. 

The Cuarrman. The gentleman from Idaho. 

Mr. Buper. Mr. Banks, if legislation of this nature—that is, to 
achieve this purpose—is enacted, do you feel it should cover ground 
water as well as surface water ? 

Mr. Banxs. Yes. The two are so closely interconnected, Mr. Budge, 
at least in California, that it is almost impossible to separate the one 
from the other. And while in California at the present time our 
ground water laws are based upon case law and not upon legislative 
enactment, nonetheless very shortly, in order to fulfill the California 
water plan and to make full use of our water resources, we are going 
to have to have some form of statutory control of ground water. 

It will be impossible in California to fully conserve and utilize our 
water resources unless there is coordinated operation between the two, 
and certainly controls must involve both. 

Mr. Buper. You would feel, then, that insofar as ground water is 
concerned the right to the appropriation and use of ground water 
should continue to be under the decisions of the supreme court of 
California as it has been in the past ? 

Mr. Banks. Yes. 

Mr. Buper. Thank you. 

Mr. Exry. With respect to Mr. Budge’s bills, I can comment now. I 
have had an opportunity to look at them at least hastily, not with the 
care they deserve. But what I have said with respect to endorsement 
of the general principles of H. R. 8437 applies to the group of bills 
to which Mr. Budge has made reference. The policy—the philosophy 
is the same, it appears to me. 

Mr. Banks mentioned earlier the possibility of proceeding by sep- 
arate bills or amendment of separate existing laws as compared to 
the omnibus approach, and it seems to me the major difference be- 
tween Mr. Budge’s bills and the others to which I have referred is pri- 
marily the question of whether you include them all in one measure or 
state these objectives separately. 

Mr. Buper. Of course, there is that feature about it, and I noticed 
particularly you were talking about a severability clause which, of 
course, would not be necessary if we have individual enactments 
such as the series of bills I introduced. 

Mr. Ety. That is correct. 

Mr. Boner. I specifically invite your attention to the fact that H. R. 
741 covers ground water as well as surface water, and it provides that 
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the United States of America shall litigate in State courts just the 
saMe as we require the citizens of the United States. 

Mr. Exy. I noticed that provision, and I have commented in my 
earlier testimony on that point. 

Mr, Asprnaty. Mr. Chairman, I would like to ask Mr. Banks one 
question. 

Mr. Banks, in preparation of the California water plan, with the 
realization that more than likely it will have to have some Federal 
participation, have you taken any of the representatives of the Fed- 
eral Government into your confidence in preparation of that plan? 

Mr. Banxs. We work very closely, Mr. Aspinall, with the Bureau 
of Reclamation, the Corps of Engineers, and the Department of Agri- 
culture at all times. The California water plan, as soon as it is com- 
pleted in bulletin No. 3 in draft form, will be submitted to all inter- 
ested agencies, including those of the Federal Government for com- 
ment and their recommendations before it is finally submitted to the 
Water Resources Board for their final approval and adoption. 

Mr. AspInatu. Will any of the Federal agencies have any decision- 
making power at all? Or would it be merely advisory ? 

Mr. Banks. So far as comments and recommendations with re- 
spect to this particular plan as it will be presented to the Water Re- 
sources Board and then to the legislature, any agency other than the 
board itself will be purely advisory, the same as we are. My office 
is the engineering agency for the board. All we do is recommend this 
plan to the board, and it then becomes their decision whether to adopt, 
change, or whatever they may wish to do with it. And any other 
agency will stand if the same relationship. 

Mr. Asprnauu. The State board has the final decision. It will not 
have to go to the legislature? 

Mr. Bangs. It will be sent to the legislature after it is finally 
adopted by the Water Resources Board. It will be sent to the legis- 
lature, we presume, with the recommendation of the board that the 
plan be adopted by the legislature as the master plan for the control, 
development, and utilization of the State’s water resources to which 
further development should reasonably conform. We do not antici- 
pate that everything from then on must comply in detail with this 
plan, but the general broad principles, we anticipate, are sufficiently 
clear now so that we can follow them in future developments. 

Mr. Asprnauu. That isall. 

Mr. Buper. Could I ask Mr. Ely one more question ? 

The Cuarrman. Mr. Budge. 

Mr. Buper. Mr. Ely, the Department of Justice has indicated at 
quite some length that there is, as I believe they described it, a great 
variance in the laws with respect to water among the various 17 
western States. Do you feel there is any great variance in the laws 
of the several States of the west with respect to water ? 

Mr. Ety. There is certainly a remarkable uniformity in the ap- 
proach and objectives of those State statutes. There is variation in 
their detail, as you might reasonably expect. 

Mr. Buper. Administratively ? 

Mr. Ery. Yes; administratively. 

I read Mr. Rankin’s statement with interest, and I can sympathize 
with some of the problems he indicates there on how they will go about 
complying with the State law, and whether they have any vested right 
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to which they can get a final certificate until after the works are 
built. But I am not aware personally of any instance in which the 
United States has attempted to coma with a State law in which it 
found itself baffled and rendered impotent in the way that seems to 
be indicated in that testimony. 

Mr. Buper. Nor am I. And from my examination of the laws with 
respect to water of the 17 western States, I have reached the same con- 
clusion which you expressed, that there is great uniformity. 

They are all based upon the right of prior appropriation put to 
beneficial use. One State may require some differences in filing and 
filing fees, and things of that nature, but they are all administrative 
matters and not of substance. 

Mr. Ey. It seems to me the controversial cases have been the ones 
in which the United States did not undertake to comply with the State 
law, and, having proceeded to such and such a point, found itself in 
conflict with those who were claiming under the State statutes and had 
complied with them. 

Mr. Buper. I believe that would be correct. 

Thank you, Mr. Chairman. 

Mr. Dawson. Mr. Chairman ? 

The Cuarrman. The gentleman from Utah. 

Mr. Dawson. I just want to commend Mr. Banks for a very clear 
and concise statement, and thank him for the information, I might say 
very valuable information, he gave us during our recent trip in Cali- 
fornia. We had the pleasure of riding on the plane with him to see the 
northern part of the State. I want to assure you, Mr. Banks, that your 
information and the knowledge that you displayed of your water 
problems was very helpful. We do appreciate having you here and 
assure you your advice is appreciated. 

Mr. Banxs. It is a privilege to be here, Mr. Dawson. We are glad 
to be of any assistance we can. 

Mr. Chairman, under date of March 19, Governor Knight addressed 
a letter to you. I do not know whether you have —, it yet. It 
concerns the position of the State of California and my appearance 
here. I would like to have that letter a matter of record. ay I ask 
if you have received that letter from the governor yet We have 
copies of it. 

The Cuarman. Without objection, the letter will be made a part 
of the record immediately following the testimony of Mr. Banks. 

Mr. Assorr. Mr. Chairman. Earlier we received as a part of some 
material transmitted from the office of the governor of the State of 
California, among other things, a memorandum from Mr. Henry 
Holsinger to the State engineer, Mr. Banks, and it dealt with analysis 
of the so-called Barrett bill. I wanted to ask, Mr. Banks, was that 
analysis included in your testimony ? 

Mr. Banks. No, it was not included in our testimony today, Mr. 
Abbott. That was forwarded purely for informational purposes. 

As far as my office is concerned, as I stated, our objective here is to 
state our concurrence with the general principles and objectives of this 
legislation and not to go into the detail of possible amendments to it. 

Mr. Assorr. May I ask whether Mr. Goldberg will go into some de- 
tails and analysis of the legislation ? 

Mr. Exy. Mr. Goldberg indicates to me he will probably not desire 
to appear. 
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The Cuarrman. He will not desire to appear? 

Mr. Exy. That is correct. 

The Cuairman. That is interesting. 

Mr. Ruopes. Mr. Chairman ? 

The Cuatrman. Mr. Rhodes. 

Mr. Ruopes. Mr. Ely, in these hearings on this series of bills I have 
come to one rather definite conclusion, and that is we are dealing in a 
very complicated field and dealing with a very complicated subject. 
It appears to me that before we pass legislation which might have the 
effect of altering some of the existing water laws, not only as they 
affect water within a State but as they affect interstate streams, we 
should certainly look very carefully at the whole problem and not 
proceed precipitously to pass some legislation. Would you agree with 
me on that? 

Mr. Exy. I do, Mr. Rhodes. I noted Mr. Rankin’s suggestion, and 
it has been repeated in some of the testimony before the Senate, as to 
the desirability of a commission of some kind to study this matter. 
I do not think I go that far. I think that these committees ultimatel 
have to make the decision, that you are well informed, you deal wi 
this problem all the time; and for my part I would rather have our 
viewpoint presented to the committees and disposed of than to go 
through it twice, once before a commission and once before you gentle- 
men. 

But I do agree with you that this is the type of highly complicated 
matter in which the danger is that in correcting abuses you swing too 
far the other way and create new ones. 

Mr. Ruopes. It certainly is not to be taken lightly. 

Mr. Exy. That is quite correct ; it certainly is not to be taken lightly. 

Mr. Ruopes. Mr. Banks, could you tell me about how soon you think 
the Feather River project might be completed, assuming you started 
after this $9,150,000 is appropriated ? 

Mr. Banks. It will not be completed in its entirety until probably 
about 1976 or 1977. Southern California, that is that area south of the 
Tehachapis, at the moment does not need additional supplemental 
water. However, certainly by the early 1970’s, they will need more 
supplemental water. Their use is growing very rapidly. 

Mr. Ruopes. Do you think the Arizona-California case is going to 
last that long ? 

Mr. Banxs. My remarks have no reference to that case. That con- 
ceivably could act as a spur. But our construction schedule is geared 
to bring water into southern California in the early 1970’s when we 
anticipate that they will need further supplemental water, ever assum- 
ing that we get the full quantity we claim from the Colorado River. 

Mr. Dawson. Will the gentleman yield ? 

Mr. Ruopes. I yield. 

Mr. Dawson. Mr. Banks, are you prepared to offer any opinion as 
to the Engle bill which would give you a shot in the arm down there 
to get the Feather River project started ? 

Mr. Banks. We certainly hope, Mr. Dawson, that the Federal Gov- 
ernment will see fit to continue its policy of contributing to State and 
local development in the interests of flood control, as envisioned in 
Mr. Engle’s bill. 

Mr. Dawson. I take it your answer is in the affirmative then. 
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Mr. Banks. To put it bluntly, yes. We are very hopeful of a Fed- | 
eral contribution. 

Mr. Youne. Mr. Chairman ? 

The Cuarrman. The gentleman from Nevada. 

Mr. Youna. Mr. Ely, when Mr. Rankin was up here he indicated 
that the Federal Government would recognize rights vested according 
to State law. Then toa hypothetical question which involved a change 
of State law, perhaps an easing of vesting under State laws, he said 
that the Federal Government might not recognize certain rights which 
had been vested under an ease system of vesting. 

I was wondering if you could cast any light on that. Is there a Fed- 
eral common law in this field with regard to what is a vested right ? 
Or is there a Federal statutory doctrine which would apply here ? 

Mr. Exy. You put your finger on a very interesting point, one which 
their is a vacuum in a great deal of this discussion. There seems to be 
an assumption coming from a number of the Federal spokesmen, that 
you can proceed under some body of State law or, in the alternative, 
under some body of Federal law. As to the latter, I do not know what 
it is. Administratively there is no one to whom to turn to proceed 
through the various stages of making an appropriation and perfecting 
one. 

The whole body of Federal law that deals with this question of water 
rights is a series of some 16 statutes, each of which contains a recogni- 
tion of rights acquired under State law. 

The only specific instances that I know of where a man gets or claims 
a right derived from the United States is in the isolated instance of 
the Boulder Canyon Project Act, where section 5 of the act says no 
one shall have the right to the use of stored waters except by a contract 
with the Secretary of the Interior; and each of the three States, Ari- 
zona, California, and Nevada, relies upon such contracts, and we differ 
with each other as to our relative rights under them. 

The other group of exceptions is the contracts made under the 
reclamation law for the storage and delivery of water from dams built 
under that act. But there it has been implicit and expressed in section 
8. that those rights are rights derived from State law, and the United 
States is the trustee or the carrier and not the origin of them. 

The Cuatrman. Without objection, the witnesses will be permitted 
to revise and extend their remarks. There is a roll call on the floor of 
the House and we are going to have to be present when our name is 
called. 

Without objection, counsel will be permitted to extend and revise his 
remarks, too. 

We are very unhappy, Mr. Triggs, we did not get to you. We in- 
tended to before 3:30 this afternoon. Without objection, Mr. Triggs 
will be permitted to file a statement. 

Mr. Exy. In response to the permission given to revise and extend 
my remarks, I am submitting for the record 2 additional amendments, 
and a collection of extracts from 16 Federal statutes or treaties giving 
recognition to water rights existing under State law. 

(The material referred to is as follows :) 


PrRoposeD NEW SEcTIONS, ACCOMPANYING TESTIMONY OF Mr. Ey 


Ce Ghee ee ge oe ath so Oo ot a oe oe 


All withdrawals and reservations of land heretofore or hereafter made by 
the United States shall be deemed made without prejudice to valid rights to 
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the beneficial consumptive uses of water originating in or flowing across such 
lands, theretofore initiated under the laws of the States in which such lands are 
situated. 


The United States, in disposing of waters stored or diverted by means of fed- 
erally owned structures, and all users of such waters, shall conform to the laws 
of the State in which such use is made relating to the beneficial consumptive use 
thereof. 


MEMORANDUM ACCOMPANYING TESTIMONY OF NortTHCcUTT ELY 


PROVISIONS OF FEDERAL STATUTES IN RECOGNITION OF STATE LAW AS GOVERNING WATER 
RIGHTS 


1. The act of July 26, 1866 (14 Stat. 253) 


Whenever, by priority of possession, rights to the use of water for mining, agri- 
cultural, manufacturing, or other purposes have vested and accrued, and the 
same are recognized and acknowledged by the local customs, laws, and the deci- 
sions of courts, the possessors and owners of such vested rights shall be main- 
tained and protected in the same; and the right-of-way for the construction of 
ditches and canals for the purposes herein specified is acknowledged and con- 
firmed ; but whenever any person, in the construction of any ditch or canal, in- 
jures or damages the possession of any settler on the public domain, the party 
committing such injury or damage shall be liable to the party injured for such 
injury or damage. (R. S. § 2339) (30 U. 8. C. A. § 51.) 


2. The act of July 9, 1870 (16 Stat. 218) 


Whenever, by prority of possession, rights to the use of water for mining, agri- 
cultural, manufacturing, or other purposes, have vested and accrued, and the 
same are recognized and acknowledged by the local customs, laws, and the deci- 
sions of courts, the possessors and owners of such vested rights shall be main- 
tained and protected in the same; and the right of way for the construction of 
ditches and canals for the purposes herein specified is acknowledged and con- 
firmed; but whenever any person, in the construction of any ditch or canal, 
injures or damages the possession of any settler on the public domain, the party 
committing such injury or damage shall be liable to the party injured for such 
injury or damage. 

All patents granted, or preemption or homesteads allowed, shall be subject to 
any vested and accrued water rights, or rights to ditches and reservoirs used in 
connection with such water rights, as may have been acquired under or recog- 
nized by this section. (R. 8. §§ 2339, 1340.) (43 U.S.C. A. § 661.) 


8. The Desert Land Act of March 3, 1877 (19 Stat. 377) 


It shall be lawful for any citizen of the United States, or any person of requisite 
age “who may be entitled to become a citizen, and who has filed his declaration 
to become such” and upon payment of 25 cents per acre—to file a declaration 
under oath with the register (and the receiver) of the land district in which any 
desert land is situated, that he intends to reclaim a tract of desert land not ex- 
ceeding one-half section, by conducting water upon the same, within the period 
of three years thereafter: Provided, however, That the right to the use of 
water by the person so conducting the same, on or to any tract of desert land 
of three hundred and twenty acres shall depend upon bona fide prior appropria- 
tion; and such right shall not exceed the amount of water actually appropriated, 
and necessarily used for the purpose of irrigation and reclamation; and all 
surplus water over and above such actual appropriation and use, together with 
the water of all lakes, rivers, and other sources of water supply upon the public 
lands and not navigable, shall remain and be held free for the appropriation 
and use of the public for irrigation, mining and manufacturing purposes sub- 
ject to existing rights. Said declaration shall describe particularly said one- 
half section of land if surveyed, and, if unsurveyed, shall describe the same as 
nearly as possible without a survey. At any time within the period of three years 
after filing said declaration, upon making satisfactory proof to the register (and 
receiver) of the reclamation of said tract of land in the manner aforesaid, and 
upon the payment to the receiver of the additional sum of $1 per acre for a 
tract of land not exceeding three hundred and twenty acres to any one person, 
a patent for the same shall be issued to him: Provided, That no person shall 
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be permitted to enter more than one tract of land and not to exceed three 
hundred and twenty acres which shall be in compact form. (Mar. 3, 1877, ec. 
107, §1, 19 Stat. 377; Mar. 3, 1891, c. 561, § 2, 26 Stat. 1096.) (48 U. S.C. A. 
§ 321.) 


4. Section 8 of the Reclamation Act of 1902 (Stat. 390) 


Nothing in this chapter shall be construed as affecting or intended to affect 
or to in any way interfere with the laws of any State or Territory relating to the 
control, appropriation, use, or distribution of water used in irrigation, or any 
vested right acquired thereunder, and the Secretary of the Interior, in carrying 
out the provisions of this chapter, shall proceed in conformity with such laws, and 
nothing herein shall in any way affect any right of any State or of the Federal 
Government or of any landowner, appropriator, or user of water in, to, or from 
any interstate stream or the waters thereof. (June 17, 1902, c. 1093, §8, 32 
Stat. 390). (43 U.S. C. A. 383.) 


5. Sections 9 (b) and 27 of the Federal Power Act of 1920 (41 Stat. 1077) 


(b) Satisfactory evidence that the applicant has complied with the require- 
ments of the laws of the State or States within which the proposed project is to 
be located with respect to bed and banks and to the appropriation, diversion, 
and use of water for power purposes and with respect to the right to engage in 
the business of developing, transmitting, and distributing power, and in any 
other business necessary to effect the purposes of a license under this chapter. 
(16 U. 8S. C. A. § 802 (b).) 

Nothing contained in this chapter shall be construed as affecting or intending 
to affect or in any way to interfere with the laws of the respective States relating 
to the control, appropriation, use, or distribution of water used in irrigation or 
for municipal or other uses, or any vested right acquired therein. (June 10, 1920, 
c. 285, § 27, 41 Stat. 1077.) (16 U. S. C. A. § 821.) 


6. Section 18 of the Boulder Canyon Project Act of December 21, 1928 (45 
Stat. 1057) 

Nothing herein shall be construed as interfering with such rights as the States 
now have either to the waters within their borders or to adopt such policies and 
enact such laws as they may deem necessary with respect to the appropriation, 
control, and use of waters within their borders, except as modified by the Colorado 
River compact or other interstate agreement. 


7. Section 3 of the Taylor Grazing Act of 1934 (48 Stat. 1269) 

Provided further, That nothing in this chapter shall be construed or adminis- 
tered in any way to diminish or impair any right to the possession and use of 
water for mining, agriculture, manufacture, or other purposes which has here- 
tofore vested or accrued under existing law validly affecting the public lands 
or which may be hereafter initiated or acquired and maintained in accordance 
with such law. (43 U.S. C. A. 315b.) 


8. The Great Plains Water Conservation and Utilization Projects Act of Octo- 

ber 14,1940 (54 Stat. 1119) 

As a condition to extending benefits under sections 590r—590x of this title to 
any lands not owned or controlled by the United States or any of its agencies, 
the Secretary of Agriculture may, insofar as he may deem necessary for the 
purposes of sections 590r—590x of this title, require— 

(1) The enactment of State and local laws providing for soil conserving 
land uses and practices, and the storage, conservation and equitable utili- 
zation of waters ; 

(2) Agreements or covenants in regard to the maintenance and permanent 
use of such water, facilities, or lands benefited by such facilities ; 

(3) Contributions in money, services, materials, or otherwise to any opera- 
tions conferring such benefits. (Aug. 28, 1937, ce. 870, § 4, 50 Stat. 870.) 
(16 U. 8. C. A. § 590u.) 


9. The Water Conservation Act of 1939 (53 Stat. 1419) 


(2) The Secretary has found (i) that water rights adequate for the purposes 
of the project have been acquired with titles and at prices satisfactory to him, 
or have been initiated and can be perfected in conformity with State law and 
any applicable interstate agreements and in a manner satisfactory to him; and 
(ii) that such water rights can be utilized for the purposes of the project in con- 
formity with State law and any applicable interstate agreements and in a man- 
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ner satisfactory to him. (Aug. 11, 1939, c. 717, § 3, 53 Stat. 1419; Oct. 14, 1940, 
c. 861, 54 Stat.1120.) (16U.8.C. A. § 590z-1 (b) (2).) 


10. Section 1 of the Flood Control Act of December 22, 1944 (58 Stat. 887) 


In connection with the exercise of jurisdiction over the rivers of the Nation 
through the construction of works of improvement, for navigation or flood con- 
trol, as herein authorized, it is declared to be the policy of the Congress to recog- 
nize the interests and rights of the States in determining the development of the 
watersheds within their borders and likewise their interests and rights in water 
utilization and control, as herein authorized to preserve and protect to the fullest 
possible extent established and potential uses, for all purposes, of the waters of 
the Nation’s rivers; to facilitate the consideration of projects on a basis of com- 
prehensive and co-ordinated development; and to limit the authorization and 
construction of navigation works to those in which a substantial benefit to navi- 
gation will be realized therefrom and which can be operated consistently with 
appropriate and economic use of the waters of such rivers by other users. 

In conformity with this policy: 

(a) Plans, proposals, or reports of the Chief of Engineers, Department of the 
Army, for any works of improvement for navigation or flood control not here- 
tofore or herein authorized, shall be submitted to the Congress only upon com- 
pliance with the provisions of this paragraph (a). Investigations which form 
the basis of any such plans, proposals, or reports shall be conducted in such a 
manner as to give to the affected State or States, during the course of the inves- 
tigations, information developed by the investigations and also opportunity for 
consultation regarding plans and proposals, and, to the extent deemed practicable 
by the Chief of Engineers, opportunity to cooperate in the investigations. If 
such investigations in whole or part are concerned with the use or control of 
waters arising west of the ninety-seventh meridian, the Chief of Engineers shall 
give to the Secretary of the Interior, during the course of the investigations, 
information developed by the investigations and also opportunity for consulta- 
tion regarding plans and proposals, and to the extent deemed practicable by the 
Chief of Engineers, opportunity to cooperate in the investigations. The rela- 
tions of the Chief of Engineers with any State under this paragraph shall be 
with the Governor of the State or such official or agency of the State as the Gover- 
nor may designate. The term “affected State or States” shall include those in 
which the works or any part thereof are proposed to be located ; those which in 
whole or part are both within the drainage basin involved and situated in a State 
lying wholly or in part west of the ninety-eighth meridian; and such of those 
which are east of the ninety-eighth meridian as, in the judgment of the Chief 
of Engineers, will be substantially affected. Such plans, proposals, or reports 
and related investigations shall be made to the end, among other things, of 
facilitating the coordination of plans for the construction and operation of the 
proposed works with other plans involving the waters which would be used or 
controlled by such proposed works. Each report submitting any such plans or 
proposals to the Congress shall set out therein, among other things, the rela- 
tionship between the plans .. . if any, submitted by the affected States and 
by the Secretary of the Interior. The Chief of Engineers shall transmit a copy 
of his proposed report to each affected State, and, in case the plans or proposals 
covered by the report are concerned with the use or control of waters which 
rise in whole or in part west of the ninety-seventh meridian, to the Secretary 
of the Interior. Within ninety days from the date of receipt of said proposed 
report, the written views and recommendations of each affected State and of 
the Secretary of the Interior may be submitted to the Chief of Engineers. The 
Secretary of the Army shall transmit to the Congress, with such comments and 
recommendations as he deems appropriate, the proposed report together with 
the submitted views and recommendations of affected States and of the Secretary 
of the Interior. The Secretary of the Army may prepare and make said trans- 
mittal any time following said ninety-day period. The letter of transmittal and 
its attachments shall be printed as a House or Senate document. 

(b) The use for navigation, in connection with the operation and maintenance 
of such works herein authorized for construction, of waters arising in States 
lying wholly or partly west of the ninety-eighth meridian shall be only such use 
as does not conflict with any beneficial consumptive use, present or future, in 
States lying wholly or partly west of the ninety-eighth meridian, of such waters 
for domestic, municipal, stock water, irrigation, mining, or industrial purposes. 

(c) The Secretary of the Interior, in making investigations of and reports 
on works for irrigation and purposes incidental thereto shall, in relation to an 
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affected State or States (as defined in paragraph (a) of this section), and to 
the Secretary of the Army, be subject to the same provisions regarding inves- 
tigations, plans, proposals, and reports as prescribed in paragraph (a) of this 
section for the Chief of Engineers and the Secretary of the Army. In the event 
a submission of views and recommendations, made by an affected State or by the 
Secretary of the Army pursuant to said provisions, sets forth objections to the 
plans or proposals covered by the report of the Secretary of the Interior, the 
proposed works shall not be deemed authorized except upon approval by an Act 
of Congress; and section 485h of Title 48 and section 590z-1 of Title 16 are 
amended accordingly. (Dec. 22, 1944, c. 665, § 1, 58 Stat. 887, amended July 26, 
1947, c. 343, § 205 (a), 61 Stat. 501.) (33 U.S. C. A. 701-1.) 


11. Reservation (c) to the Mexican Water Treaty, U. 8. Treaty Ser. No. 994, 59 
Stat. 1219 (1945): 

(c) That nothing contained in the treaty or protocol shall be construed as au- 
thorizing the Secretary of State of the United States, the Commissioner of the 
United States Section of the International Boundary and Water Commission, or 
the United States Section of said Commission, directly or indirectly to alter or 
control the distribution of water to users within the territorial limits of any of 
the individual States. 


12. The National Parks Act of 1946 (60 Stat. 885): 

Investigation and establishment of water rights in accordance with local 
custom, laws, and decisions of courts, including the acquisition of water rights 
or of lands or interests in lands or rights-of-way for use and protection of water 
rights necessary or beneficial in the administration and public use of the national 
parks and monuments. (16 U.S.C. A. § 17j-2 (g).) 


13. Section 208 of the act of July 10, 1952, authorizing suits against the United 
States in State courts for the adjudication of water rights (66 Stat. 560) 
Consent is given to join the United States as a defendant in any suit (1) for 
the adjudication of rights to the use of water of a river system or other source, 
or (2) for the administration of such rights, where it appears that the United 
States is the owner of or is in the process of acquiring water rights by appro- 
priation under State law, by purchase, by exchange, or otherwise, and the United 
States is a necessary party to such suit. The United States, when a party to any 
such suit, shall (1) be deemed to have waived any right to plead that the State 
laws are inapplicable or that the United States is not amenable thereto by 
reason of its sovereignty, and (2) shall be subject to the judgments, orders, and 
decrees of the court having jurisdiction, and may obtain review thereof, in the 
same manner and to the same extent as a private individual under like circum- 
stances: Provided, That no judgment for costs shall be entered against the 
United States in any such suit. (43 U.S.C. A. § 666 (a).) 
* 


* * * * * ~ 


Nothing in this section shall be construed as authorizing the joinder of the 
United States in any suit or controversy in the Supreme Court of the United 
States involving the right of States to the use of the water of any interstate 
stream. (48 U.S.C. A. § 666 (c).) 

14. Subsection 3 (e) of the Submerged Lands Act of May 22, 1958 (67 Stat. 31) 

Nothing in this chapter shall be construed as effecting or intended to affect 
or in any way interfere with or modify the laws of the States which lie wholly 
or in part westward of the ninety-eighth meridian, relating to the ownership 
and control of ground and surface waters; and the control, appropriation, use, 
and distribution of such waters shall continue to be in accordance with the 
laws of such States. (May 22, 1953, c. 65, Title II, § 3, 67 Stat. 30.) (43 U. 8. 
C. A. § 1311 (e).) 


15. Subsection 3 (c) of the act of July 28, 1954, to authorize the Secretary of the 
Interior to construct facilities for the Santa Margarita River project, 
California (68 Stat. 577) 

For the purposes of this act the basis, measure, and limit of all rights of the 
United States of America pertaining to the use of water shall be the laws of 
the State of California: Provided, That nothing in this Act shall be construed 
as a grant or a relinquishment by the United States of America of any of its 
rights to the use of water which it acquired according to the laws of the State 
of California either as a result of its acquisition of the lands comprising Camp 
Joseph H. Pendleton and adjoining naval installations, and the rights to the use 
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of water as a part of said acquisition, or through actual use or prescription or 
both since the date of that acquisition, if any, or to create any legal obligation 
to store any water in De Luz Reservoir, to the use of which it has such rights, 
or to require the division under this Act of water to which it has such rights. 


16. The act of July 23, 1955 (being section 4 (b) of Public Law 167—84th Cong.), 
the act providing for multiple use of the surface of tracts of public land 
(69 Stat. 368) 


Provided further, That nothing in sections 601, 603, and 611-615 of this title 
shall be construed as affecting or intended to affect or in any way interfere 
with or modify the laws of the States which lie wholly or in part westward 
of the ninety-eighth meridian relating to the ownership, control, appropria- 
tion, use, and distribution of ground or surface waters within any unpatented 
mining claim. (80 U.S.C. A. § 612 (b).) 


The CuarrmMan. Without objection, the following statements will be 
made a part of the record: 


STATEMENT OF THE AMERICAN FARM BUREAU FEDERATION RELATING TO H. R. 8325, 
H. R. 8347 AND SrmiLArR BILLs CITED AS THE WATER RIGHT SETTLEMENT ACT 


OF 1956 
Presented by Matt Triggs, assistant legislative director 


The opportunity of presenting the views of the American Farm Bureau Federa- 
tion with respect to this issue is sincerely appreciated. Our statement is based 
upon policy approved at our last annual meeting by the official voting delegates 
of the member State Farm Bureaus reading in part as follows: 

“* * * State laws and established water rights must be recognized at all 
times * * * we recommend that Congress pass uniform legislation requiring that 
all Federal agencies with responsibilities for water programs proceed in accord- 
ance with the letter and spirit of State water laws * * *.” 

The Congress has on numerous occasions declared that, in the 17 Western 
States, State governments should have jurisdiction with respect to the control 
and development of water and the establishment of private and public right to 
use water. It does not appear there can be any question of the authority of the 
Congress to recognize and establish this responsibility and authority in the 
hands of State governments. 

If the Congress approves a Federal project of any kind this does not establish 
any right of a Federal agency to seize without due process of law any land which 
may be required for such project, and likewise, if the Congress approves a 
Federal project involving the use of water this should not, in our opinion, estab- 
lish any right of any Federal agency to seize the right to use water without due 
process of law. 

We believe that Federal agencies should be required to apply to appropriate 
State agencies pursuant to applicable State law for the right to use water neces- 
sary for operation of any project. It should be within the authority of State 
government to decide the authorization to be granted to the Federal agency 
relating to the use of water. 

We do not believe that the requirement that a Federal agency must obtain 
approval of the State government with respect to the use of water will stand 
in the way of undertaking any Federal project. In the great majority of in- 
stances the demand for the project has come from the State and from the resi- 
dents of the State. If the State wishes the project to go ahead it becomes 
incumbent upon the State to approve such use of water as is consistent with 
State law. 

In the case of interstate rivers we believe it is equally imperative that the 
allocation and use of water be developed by interstate compact prior to project 
construction. 

It is, we submit, folly for a Federal agency to proceed with any project unless 
and until the whole question of water rights has been settled. If the Federal 
agency proceeds without clarification it runs a risk that it will construct a 
project which on the basis of subsequent court decisions it may not be able to 
operate. 

Another facet of the problem is the right of a Federal agency to use water 
which originates on Federal land. We submit that the law in such instances 
should be that the Federal Government has exactly the same right but no greater 
right than would be provided under State law to private individuals if the land 





126 WATER RIGHTS SETTLEMENT ACT OF 1956 


happened to be owned by private individuals. A Federal agency should have 
no paramount or superior right which overrides private rights or State law. 

We submit this is a simple legal concept and one which can be readily under- 
stood by Federal agencies and by the courts. But if we assume any other legal 
theory, or if we assume that the right of a Federal agency to use water is in 
some not entirely clear manner to be superior to State law, we immediately create 
an uncertainty, a vagueness, in the legal situation which defies understanding 
und consistent judicial analysis. 

The American Farm Bureau Federation therefore favors the objectives of 
H. R. 8325 and H. R. 8347. We hope that legislation can be approved which 
accomplishes the major objectives of these bills. We urge that the committee 
continue its consideration of this matter with the objective of enacting legisla- 
tion this year. 


STATEMENT OF DAN S. JONES, JR., CHIEF, BUREAU OF IRRIGATION, WATER POWER 
AND DRAINAGE, STATE OF NEBRASKA 
MARCH 21, 1956. 
Mr. Lewis A. STANLEY, 
President, Association of Western State Engineers, 
State Office Building, 
Salem, Oreg. 

DearR Lew: Last month you wrote me regarding support for Senator Barrett’s 
bill, S. 863, and Congressman Engle’s bill H. R. 8347, identical bills which would 
affirm the jurisdiction of the States over the use of waters within their borders. 
You asked for my views on these bills and on the effect the Pelton decision 
would have on water administration in this State. 

I am very much in favor of the principles of the bills introduced by Senator 
Barrett and Congressman Engle. I feel that all parties who appropriate the 
public waters of the State should do so under one set of rules, those rules laid 
down by our legislature under our constitution and as interpreted by the State 
courts. 

I am unable at this time to say just what the direct effect of the Pelton decision 
could have on water administration in Nebraska. However, I feel very strongly 
that the Federal laws should be so amended as to require all parties, includ- 
ing all Federal agencies, to have their rights to the use of waters in any State de- 
termined by the State agency established for that purpose and to have any 
legal conflicts relating to water appropriations determined by the State courts. 
The Federal Power Commission, and any other Federal agencies which may 
have licensing powers where the use of public water is involved, should be re- 
quired to grant such licenses subject to the granting of necessary water rights 
by the appropriate State agency. 

At this time there is pending in the Federal district court a suit filed by a Fed- 
eral receiver of an irrigation project in this State seeking a determination of 
the extent of the water appropriation for the project. This department and water 
appropriators whose interests are involved moved for a dismissal of the suit 
on the grounds that the Federal court lacks jurisdiction. The motion for dis- 
missal was argued on July 11, 1955. As yet we have had no decision on the 
jurisdictional question. In the meantime we are uncertain as to how we should 
proceed in the administration of the water rights involved. We are more con- 
cerned, however, with the possibility that the Federal court will assume jurisdic- 
tion and hand down an opinion which would be contrary to established policies 
and court decisions upon which our administrative procedures are based. 

I think the only satisfactory solution of this problem which is continually be- 
fore us is national legislation which will require all Federal agencies to have their 
rights relating to the use of water determined in the State courts the same as 
any individual or local agency is required to do. 

You are hereby authorized to present my views as expressed herein to any 
congressional committee before which you may appear on this matter. 

Very truly yours, 
DAN S. Jones, Jr., 
Chief, Bureau of Irrigation, Water Power, and Drainage. 
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STATEMENT BY Haroup H. Curisty oN H. R. 8325 


Mr. Chairman, for the purpose of identification, I am superintendent of power 
and water departments for the Colorado Fuel & Iron Corp., Pueblo, Colo. I am 
also a member of the natural resources committee of the Chamber of Commerce 
of the United States. I have been a member of the executive committee of the 
Arkansas Valley Ditch Association since 1929, and the Colorado director of the 
National Reclamation Association since 1952. Today, I am speaking in the 
interest of the Colorado Fuel & Iron Corp. 

We are very much of the opinion that legislation, such as H. R. 8325, should be 
enacted by the Congress in order to remove all question of doubt as to the juris- 
diction of the water resources in the 17 Western States. 

The Colorado Fuel & Iron Corp. is the successor in interest to an integrated 
steel plant which was located at Pueblo in the late 1870's. One of the major 
factors determining the plant’s location was availability of water supply from 
the Arkansas River and its tributaries. The water supply for a steel plant 
represents one of the major natural resources required for its existence. The 

yater supply for the steel plant at Pueblo has been developed over the past 80 
years on the basis of State water laws. At the start, the water was supplied 
by a ditch, carrying rights from a tributary of the Arkansas River; said rights 
being perfected under the Colorado law. Subsequently, additional rights which 
had been established by the Colorado courts were purchased to meet plant ex- 
pansion. During the late 1890's, to meet further expansion, the corporation elected 
to construct what is known as Sugar Loaf Reservoir on the headwaters of the 
Arkansas River. The reservoir site was located on lands. withdrawn by the 
Federal Government for power purposes. Subsequently, a release of the reservoir 
site was obtained and the land patented in the name of the corporation. 

The decreed rights in the above-mentioned Sugar Loaf Reservoir were per- 
fected under the Colorado law and carry priority date of 1902. I am sure that 
the Reclamation Act of 1902, which recognizes the rights of the State to issue 
decrees for water rights, gave assurance to the corporation’s officials that they 
were proceeding in the right courts in perfecting title to this important natural 
resource. 

As planned expansion continued, additional water rights were acquired by 
purchase and transfer under the Colorado courts to the corporation’s point of 
beneficial use. The latest facility in connection with expansion was the con- 
struction of the Minnequa Canal, some 46 miles in length, carrying water from the 
Arkansas River to two reservoirs immediately south of Pueblo and the steel 
plant. In late 1952, petition was entered in the District Court of the 11th Judicial 
District of the State of Colorado, setting within and for the county of Fremont, 
known as case No. 6913, in order to perfect rights in the Minnequa Canal by 
reason of construction. Shortly thereafter, upon petition-of other water users 
ond the Federal Government, the petition for the adjudication of priorities of 
rights to the use of water in water district No. 12, of the State of Colorado, 
was entered requesting a general adjudication. This necessitated the readver- 
tising and serving of notices on all water users on the Arkansas River. Sub- 
sequently, the hearings before the court were delayed to permit the Federal 
Gvernment to complete their testimony and submit filings and claims on behalf 
of its Bureau of Land Management, Department of the Interior, and its Forest 
Service, and the Department of Agriculture. After several months’ delay await- 
ing the convenience of the Federal representatives and filing of claims, ete., notice 
was received by the court from a special assistant to the Attorney General that 
the United States of America was withdrawing all of its claims heretofore filed in 
this case. 

All of the above filings covered the use of water on a public domain. Under 
Colorado law, in order to obtain a final decree, testimony must be presented to 
the court definitely establishing that the water represented by the claims has 
been put to beneficial use by the claimant. This would indicate that all of the 
structures on which filings and claims were presented by the Federal Govern- 
ment in the subject case, had been constructed and were being used. Continued 
use of water under these claims most certainly affects the amount of water 
available for other uses on the stream. If the State courts do not control the 
regulation and use under the priority doctrine, who then is to say when diversions 
can be made? 
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I believe it is apparent that all of our industries, municipalities, and our irri- 
gating ditch companies of necessity, have made large expenditure of funds to 
provide facilities for the use of water. Due to the confusion and a lack of 
knowledge of who has final jurisdiction, it becomes very difficult for the above 
organizations to make plans and finances for facilities to provide for expansion 
and growth. Millions of dollars have been invested in facilities to permit the 
beneficial use of water obtained through decree of the State court. It seems 
apparent that legislation is necessary to clear up this question. 


WILKINSON, CRAGUN, BARKER & HAWKINS, 
Washington 6, D. C., March 23, 1956. 
Re H. R. 8347. 


Hon. CLatr ENGLE, 
House of Representatives, 
Washington, D. C. 

DeAR Mr. ENGLE: With reference to our letter to you of March 21 on the above 
bill, we have had some further correspondence with Senator Barrett. There is 
enclosed for your information a copy of a letter which was sent to Senator Barrett 
today. 

Very sincerely yours, 
WILKINSON, CRAGUN, BARKER & HAWKINS, 
By JoHn W. CRAGUN. 


WILKINSON, CRAGUN, BARKER & HAWKINS, 
Washington, D. C., March 23, 1956. 
Re S. 863, 84th Congress. 


Hon. FRANK A. BARRETT, 
United States Senate, Washington, D. C. 


DEAR SENATOR BARRETT: Thank you for your letter of March 21, 1956, promptly 
responding to our letter of March 20 on the above matter. We are gratified with 
your desire to protect the water rights of the Indians, and felt virtually certain 
that the bill and its House counterparts were not designed to be hostile to those 
rights. So long as Indian rights are protected we see reason to believe that 
Indians in common with other citizens, have reason to support the proposed 
legislation. 

After writing you we did learn of the proposal of the Department of the 
Interior, which would strike the words “under State law” from the commence- 
ment of section 6 which provides that “Subject to existing rights under State law, 
all navigable and nonnavigable waters are hereby reserved for appropriation 
and use of the public pursuant to State law * * *.” 

While this language is helpful, and while the attitude it bespeaks is also 
gratifying, we feel that it must be left to interference that Indian rights are 
protected, as in connection with section 5, and in the balance of section 6. 

We feel that it would be far more satisfactory to make the matter of Indian 
rights a matter of express recognition, so as to leave no room for argument by 
those who don’t read section 6, as the Department of the Interior would amend 
it, with the extreme closeness which would be necessary. This could be accom- 
plished by the amendment we suggested in the letter to you of March 20, through 
amending section 4 of the bill with respect to application of the act by adding 
the following sentence : 

“Nothing in this act shall be construed to impair any existing rights to water 
of Indians, Indian tribes, and persons claiming under or through them, which 
they shall continue to enjoy to the same extent as if this act had not been passed.” 

As in the case of our earlier letter to you, I am taking the liberty of sending a 
copy of this letter to the House sponsors of the legislation and the congressional 
representatives of the tribes we represent. 

Very sincerely yours, 


WILKINSON, CRAGUN, BARKER & HAWKINS, 
By JoHn W. CRAGUN. 
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STATEMENT OF JOSEPH R. GARRY, PRESIDENT, NATIONAL CONGRESS 
oF AMERICAN INDIANS 


The National Congress of American Indians respectfully petitions this subcom- 
mittee to amend H. R. 8325, H. R. 8347, H. R. 9489, and H. R. 9505 (84th Cong.) 
to insure that Indian water rights are fully protected. 

We also ask you to grant additional time for interested tribes and the follow- 
ing intertribal organzations to submit written statements for the record of this 
hearing: All-Pueblo Council of New Mexico, Arizona Intertribal Council, Affili- 
ated Tribes of the Northwest, California Indians’ Congress Confederated Tribes 
of Nevada, and the Intertribal Policy Board of Montana. 

We ask to have included in the record of this hearing the attached resolutions, 
Nos. 6, 7, and 8, passed at our last annual convention, held in Spokane, Wash., 
August 29 through September 2, 1955. Although they do not bear specifically 
on H. R. 8325, H. R. 8347, H. R. 9489, and H. R. 9505, they clearly show the Indians’ 
concern to protect their water rights. 

We appreciate very much the opportunity to appear before your committee. 


RESOLUTION No. 6 


Whereas the Indian people of Arizona are to a large extent dependent upon agri- 
culture for their livelihood and for economic development; and 

Whereas water in Arizona is necessary for all types of agricultural pursuits; 
and 

Whereas economic development is and will continue to be largely dependent 
upon use of underground water lying beneath Indian lands ; and 

Whereas non-Indians outside of reservations have so overdeveloped and over- 
pumped their underground water supply as to cause critical conditions to exist 
in many non-Indian sectors of Arizona; and 

Whereas the Indian people of Arizona desire to have an orderly development 
of their underground water supply, but many non-Indians, in the knowledge, 
belief, or hope that this underground water supply will be drained away from 
Indian lands to non-Indian lands, have and are opposing any Indian development 
or use of underground water ; and 

Whereas, though having no jurisdiction so to do, the attorney general of 
Arizona and the water commissioner of Arizona have threatened to institute 
criminal proceedings against any non-Indians who drilled or assisted in drilling 
wells for Indians on Indian Reservations ; and 

Whereas, even though said threats may be without legal reason or justification, 
they constitute an actual effective barrier to the development of Indian lands in 
that no one desires to be faced with even groundless criminal prosecution ; and 

Whereas the United States of America in its fiduciary capacity owes a duty 
to the Indians of Arizona to assist in the economic development of Indian reserva- 
tions and to encourage the Indians in their efforts to improve their economic 
standing: Now, therefore, be it 

Resolved by the National Congress of American Indians in the 12th annual 
meeting assembled at Spokane, Wash., That the Honorable Douglas McKay, 
Secretary of the Interior, and the Honorable Glenn L. Emmons, Commissioner of 
Indian Affairs, be, and they are hereby, requested to direct all officials and 
employees of the Department of the Interior and the Bureau of Indian Affairs 
to assist Indians in Arizona in the development and use of the water supply 
underlying their Indian reservation; be it further 

Resolved, That the Honorable Herbert Brownell, Attorney General of the 
United States be, and he is hereby, requested to direct the United States district 
attorney for the district of Arizona to take such actions as may be necessary 
to effectively allow the Indians of Arizona to develop and use their underground 
water supply and to protect said Indians’ use of said underground water supply. 


RESOLUTION No. 7 


Whereas Indian people are largely dependent upon agriculture for their live 
lihood and economic development; and 

Whereas water is vital for agricultural pursuits; and 

Whereas non-Indians, including officials of various States, have threatened 
to limit Indian rights to use of water; and 
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Whereas the United States of America, in its fiduciary capacity, owes a duty 
to the Indians to assist in economic development of Indian reservations and to 
encourage Indians in their efforts to improve their economic standing; now, 
therefore, be it 

Resolved by the National Congress of American Indians, That the Attorney 
General of the United States, the Secretary of the Interior, and the Commissioner 
of Indian Affairs be requested to direct all subordinate officials to assist and 
protect Indians in the development and use of water underlying, flowing through 
and available for Indian reservations. 


RESOLUTION No. 8 


Whereas water rights of all Indians within the Colorado River Basin are 
directly or indirectly involved and may be affected by the case of the State of 
Arizona vy. State of California, et al., bearing No. 1 original, in the Supreme 
Court of the United States; and 

Whereas full and proper protection of these Indians’ rights necessitates ex- 
tremely close cooperation between the Department of Justice, the Department 
of Interior, and attorneys representing these Indians; and 

Whereas because of friction which seems to exist between the Department of 
Interior and the Department of Justice, it is feared that these Indian rights 
will not be fully and adequately protected and that such rights may be lost to 
present and future generations of the Indian people: Now, therefore, be it 

Resolved by the National Congress of American Indians at the Twelfth Annual 
Convention assembled at Spokane, Wash., That the Honorable Herbert Brownell, 
Attorney General of the United States, the Honorable Douglas McKay, Secretary 
of the Interior of the United States, and the Honorable Glenn L. Emmons, Com- 
missioner of Indian Affairs, be and they are hereby requested to confer and 
coordinate the work and efforts of their respective departments to the end that 
water rights of Indians within the area covered by the Colorado River water- 
shed will be fully and adequately protected in the case of State of Arizona v. 
State of California now pending in the Supreme Court of the United States: be 
it further 

Resolved, That such coordinated work and efforts be carried to the extent that 
each individual Indian water right within said area be so protected and upheld 
that each individual Indian or group of Indians will receive all of the water to 
which they are legally and equitably entitled. 


The CuarrMan. The committee stands adjourned. 
(Whereupon, at 3:20 p. m., the committee adjourned, to reconvene 
at the call of the Chair.) 


x 











